in Collective

Class Actions?

(B ne afternoon, Mr Jones was going
through his mail. Sorting through the
usual garbage, he came across some-
thing a bit vnusual — it was 4 formal
notice of & class action for unpaid overtime
wages. It was sent by someone he never heard of,
and it came with a form. He put it in his office,
along with a phone bill, a letter from sorne mort-
gage refinancing company, and a thank you
card from his sister. Of course, you know the rest
of the story: he forgot all abous the formal notice,
until one of his fellow co-workers called to ask
him about it.

th Untimely
“Opt=In"Forms

Mr. Jones thought about it for a while and
remembered that “1 received something” about
the case; but like ali the other “class actions” he
figured he was “automatically included” unless
he expressly told the lawyers that he didn’t want o
be included. He thought wrong.

If the lawsuit is filed under the federal Fair
Labor Standards Act (“FLSA™), an emplovee must
affirmatively consent to join or “opt-in” to the
suit. (29 U.S.C. § 216(b).) This is in stark con-
trast to most class action lawsuits where the men-
bers are automatically included after class certifi-
cation unless they “opt-out” of the class. (SzeFed.
R. Civ. P23 (b}{3).) M= Jones guickly dug-up the
notice and called the fawyer representing the class.
The lawyer told him it was too late — the deadline
for joining the suit had passed. But this advice
may not necessarily be correct.

Class counsel should keep a few things in
mind before summarily rejecting late “opt-in”
forms in FLSA overtime actions.

First, the court, in the sound exercise of is
discretion, selects the deadline date based upon the
practicalities of the case at the time of certifica-
tion. Also, the liberal and broad policies of the
FLSA support 2 “flexible standard” for untimely
opt-ins, particularly if inclusion of such claims
will not substantially prejudice the defendant.

Class Counsel should consider making the
following arguments before dismissing untimely

opt-in class members from the collective class
action.

The Inclusion of the Untimely Opi-ins will
not Substantially Prejudice the Befendant
and Is Gonsistent with 2 Broad and Flexible
Reading of the FL8A

The FLSA provides for the opt-in proce-
dure, but does not specify a6¢7 a person must
opt-in to a case. (Sz229 U.S.C. § 216{b), 255,
256.) The deadline for filing the “Consent-
to-Join” forms is established by the court,
based upon nothing more than its appraisal
of the practicalities of the case at the time the
case was certified. The obvious concern for
the court is to balance the need to provide a
sufficient period of time to adequately notify
potential class members versus the case man-
agement need to move the case along by lim-
iting the amount of time class members have
to elect to participate in the case. Courts
appear willing to allow late opt-in claimants
to participate in order to avoid unfairly
excluding those claimants as class members.
The prejudice to the defendants is viewed as
ce mfmids, particularly if enly a relatively
small percentage of claimants opt-in after the
deadline has expired. Also, allowing late opt-
ins is not likely to unduly delay court pro-
ceedings because liability and damage issues
will have been identified if not resolved since
the parties will have taken representative
deposition testimony from many other class
members by that time. {See Rodinson-Srith
v Government Fmiployess [nswrance
Corpary, 424 ESupp.2d 117 (D.C. Columbia
2006) (allowing untimely opt-in claimants o
join FLSA suit).)

Defendants will usually seek fo strike
untimely Consent-to-Join Forms, arguing that
the court should “strictly enforce” its deadlines.
But the addition of late “opt-ins” to a class that,
very often, already includes, hundreds of class
members, will not substantially prejudice the
defendant and is consistent with the broad and
flexible reading of the FLSA. (.fee felly v
Alarmo, 964 F2d 747, 749-50 (8 Cir. 1992)
(holding that “[t}he FLSA should be given 4
broad reading, in favor or coverage™); Raper 2.
State of lowz, 165 ERD. 89, 91 (S.D. Towa
1996) (allowing seven additional prospective
plaintiffs to opt-in even after the determination
of liability).) OF course, if there are a large
number of late “opt-in” class members as com-
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pared to the existing class, the defendant will
have a much stronger argument of prejudice
because it may have substantially greater — and
unexpected — exposure.

Discovery from the late opt-ins may not
be necessary since the evidence presented at
trial will likely be based upon representative
testimony and a statistical sampling of the
class members; so additional discovery from a
few more class members is neither necessary
nor appropriate. Indeed, courts routinely
award back wages under the FLSA to non-tes-
tifying employees based upon the representa-
tive testimony of just 2 small percentage of the
employees. (Melaughlin v. Ho Fat Sero, 850
F2d 586, 589 (91 Cir, 1988) (five out of twen-
ty-eight employees testified); Refch ».
Gareway Press, e, 13 B3d 685, 701 (3d
Cir. 1994) (twenty-two out of seventy employ-
ees testified); Domovarn o New Floridiar
Hotel, tnc., 676 824 468, 472 (111 Cir. 1982)
(twenty-three employees testified out of 207
employees receiving award); Dorovarn w.
Burger King Corporation, 672 F2d 221, 224-
225 (1% Cir. 1982) (twenty-six out of 246
employees testified).)

hefendant May Have Emproperly
Communicated with the Class Members Which
May Have Disconraged Potential Opt-In Class
Members from Timely Filing the Consent-To-
Join Ferms

Sometimes employess can't help themselves.
After corrpanding enormous power over their
employees, some employers feel that they can still
communicate a “subtle” message of intiridation to
their emplovees. It is not uncommon for the
employer to send letters or e-mails to ifs employees
“inforrning” them that, for example, the fawsuit is
“frivolous” or was filed by “one disgruntled former”
ermployee, or that it will “likely be dismissed” soon.
Of course, by the time class counsel can correct these
misrepresentations, the damage will have been done
and precious time will have elapsed. (See Budlock 2.
Ailorraobie Gl of Soratherr: Calyiorria, 2002 U.S.
Dist. LEXIS 7692 (C.D. Ca, Feb. 2, 2002) {ordering
corrective notice and other remedies because defen-
dant issued letter to class stating that the employer
would “vigorously defend” the suit and that plain-
fls' counsel's prior staterents were “grossly inaccu-
1ale”).} A court should take such communications
into account when rufing on the dismissal of
untimely class members, particularly if there are
legitimate overtime claims.
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The Goals of Judicial Economy and Reducing
Litigation Expense are Served hy Allowing
Additional Plainiiffs to Join the Main Action

Allowing the additional plaintiffs to join the
main action will promote judicial economy and
help to reduce litigation expense. If the court
grants a defendant’s request to dismiss these indi-
viduals, they would be compelled to file separate
actions which, in all likelihood, would be consol-
idated with the original action. (e Fed R.CivP
42(a).)

Even if consolidation wete not ordered, the
court, having decided the dispositive legal issues
in the main action, would be bound to the same
result in the second action. There is no need to
encourage multiple actions on the same subject.
(e Aonrom v, Drited At Lines, fac., 94 ER.D,
304, 305 (N.D. L 1982) (delinguent consent
forms allowed because forcing fling of addition-
al fawsuits is “scarcely productive of economy
either for the litigants or for the courts”).)

tonclusion

The addition of late opt-ins into a class
should be atlowed if it will not substantially prej-
udice the defendant employer; this is particularly
true where the amount of additional esposure
these individuals repeesent is refatively small.
Moreover, allowing these claims is consistent
with both the broad reading of the FLSA in favor
of coverage and the interests of judicial economy
to encourage consolidation of similar claims into
cne action. At the end of the day, Mr. Jones may
well be able to participate in the collective class
action after all, if his lawyer keeps these pringi-

ples in mind. q
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Judicial Dispute Resolution, Inc.
- est. 1991 -

J.D.R.® one of California’s oldest and largest panels
with the most experienced judges and attorneys is
honored to announce the immediate availability of;

Hon. Gale P. Hickman

Superior Court Commissioner 1979-2005, “Distinguished Jurist Award 2004”,
“Judge of the Year 1994” and “The Hon. J.E.T. Rutter Award 1997
Comm., Hickeman brings an incredible list of additional accomplishments as
adjunct professor of law, aathor, panelist and lesturer for CER and CJER.
A prolific author, screenwriter and playwright of several stage and televison
productions this witty, humorous and personabie neutral is the perfect choice for all
complex matters of business disputes, family law, probate, trusts, and intellectual property,

Arbitration, Mediation, Discovery Referee, Special Master

> Lowest cost per hour > No filing fees > No administrative Jees.

(0 business disputes & corporate law 0 employment & labor Jaw

U medical & legal malpractice (I professional & products liability

3 personal injury O real estate & homenwner association law

W construction law U intellectual property [ family law (I probate

A.D.R. Certified Attorney Panel
John C. Adams, 111, Esq., Donna Bader, Esq., Robert D. Covielle, Esq.,
Paul D, Fritz, Esq., Gil Jones, Esq., Steven R. Kuhn, Esq.,
Michael J. Lancaster, Esq., Dougfas C. Liechty, Esq., John A. Luctto, Esq.,
Thomas R. Malcolm, Fsq., John P. Miller, Esq., Joseph J. Nardulli, Esq.,
Sitvia L. Paoli, Esq., Scott A. Smith, Esq.

fax: 714-545-0154
Jdrdadr@earthlink.net
www.jdrdadr.com

800-404-4JDR
714-545-4537

Costa Mesa, Long Beach, Los Angeles, Ontario, Carlsbad, San Diego
375 Anton Blvd. 3rd Fhr. South Coast Metro Towers, Costa Mesa, CA 92626




