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Introduction

Maximizing act conseguentialism holds that actions are morally permissible if and
only if they maximize the value of consequences - if and only if, that is, no alter-
native action in the given choice situation has more valuable consequences. It is
suthject to two main ohjections. Une is that it fails to recognize that morality imposes
certain constraints on how we may promete value. Maximizing act consequentialism
ails to recognize, I shall argue, that the ends do not always justify the means. Actions
with maximally valuable consequences are not always permissible. The second main
objection to maximizing act consequentialism is that it mistakenly holds that moral-
ity requires us to mavimize value. Morality, 1 shal} argue, only requires that we sat-
isfice {promote sufficiently) value, and thus leaves us a greater range of options than
maximizing act consequentialism recognizes.

The issues discussed are, of course, highly complex, and space limitations prevent
me from addressing them Adly. Thus, the argument presented should be understood
merely as the outline of an argument.

What is Consequentialism?

Act utilitarianism is the paradigm act-consequentialist theory. It holds that an action
is permissible if and only if the aggregate {e.g.. tota) or average} well-being that it
produces is no less than that produced by any alternative feasible action. Rale utli-
tarianism is the paradigm rule-consequenrialist theory. It holds, roughly, that an action
is permissible if and only if it conforms to rules that, if generally followed {internai-
ized, upheld, etc.), would produce aggregate well-heing that is no fess than that pro-
duced by any feasible alternative set of rules. Rule utilitarianism does not assess

actions on the basis of the value of their consequences. Instead. it assesses them on
the basis of their compliance with selected rules, and it selects rules on the basis of
the value of the consequences of their being generally followed {etc). In what follows,
we shall restrict our attention to act consequentialisn. and ‘consequentialism’ and its
variants should be so understood. It is beyond the scope of this chapter to assess rule
consequentialism.

Consequentialism has been defined in several distinet ways, but all agree that it
involves at least the following two claims:

Supervenience {of Permissibility on the Value of Outcomes): The penmissibility of
actions in a given choice situation supervenes on {is fully determined by} the value
of their consequences.

Value promaotion: 1f, in a given choice situation, one action is permissible, and a second
is more valuable, then the second action is also permissible.

Supervenience claims that the moral permissibility of actions in choice situations
is tully determined by the valiue of their consequences. In a given choice sifuation,
two actions that have equally valuable consequences also have the same permissibi
ity status {either both are permissible or neither is). Moreover, if two choice situations
{of two different agents or of one agent on different occasions) are value-isomorphic
- that is, have the same number of feasible actions and are such that their actions
can be paired so that the value of the consequences of a given action in one choice
sttuation s the same as its counterpart in the other choice situation - then the choice
situations are permissibility-isomorphic - that is, an action is permissible if and only
if its counterpart also is. This leaves open how permissibility is determined by the
value of consequences. For example, a theory that holds that an action s permissi-
ble if and ouly if it minimizes the value of consequences satisfies supervenience. Value
promotion adds that the supervenience must take the form of value promotion:
if. in a given choice situation, one action is permissible, then so is any action with
equal or greater value, Value maximization Is one way of satisfying this condition,
but satisfication {i.e., promotion to some non-maximal adequate level) does so as
well.?

Call a theory that satisfies supervenience and value promotion ‘core consequen-
tialist. Such theories can involve any acceunt of the relevant valie {or valizes) that
is {are} to be promoted. The value might, for example, be {agent-relative) prudential
value {roughly: quality of life or well-being) for the agent only (e.g., as with ethival
egoism), prudential value from some agent-neutral perspective (taking everyone's pru-
dential value into account; e.g., utiitarianism), moral value from some agent-nentral
perspective {e.g., the extent to which prudential benefits match desert), or {agent-
relative] moral value from the perspective of the agent le.g., that, from the perspec-
tive of the agent, views it morally worse for her to kill someone than for someone
else to kill that person).’ (Many authors call a theory “consequentialist’ only if it has
an agent-neutra) theory of value, so it’s worth keeping in raind that [ use the ierm
more broadly) Tt alse leaves open what the correct conceptions are of the relevant
kinds of value. It leaves open, for example, (1) whether prudential value is based on
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happiness, preference-satisfaction, or some perfectionist notion of flourishing, and {2)
whether moral value is based on prudential value and, if so, how (total, average,
lexiniin, degree of equality, extent to which it marches desert, etc.}.

Core consequentialism can be understood broadly to cover theories that recognize
several relevant values {e.g., the prudential value for each agent} rather than simply
one overriding value. For simplicity, however, I shall restrict my attention to core
consequentialism in the narrow sense, which requires that permissibility supervene
ont a single value. "Consequentialism’ should thus be understood as “single value
consequentialism’.

¥ shall object to both {1} maximizing conseguentialism’s failure io recognize that
morality typically leaves us a significant array of moral options (morally permissible
chotces in given choice situation), and (2} core consequentialism’s fajlure to recog-
nize that there are consrraints that limit how value may be permissibly promoted. The
first objection applies only to maximizing conseguentialist theories. The second
applies t all core consequentialist theories.

These ohjections are not new. 1 shall simply be developing well-knows points. Fur-
thermore, these objections rest on the correciness of certain views of common-sense
morality. which defenders of act consequentalism have questioned {roughly hy
arguing that moral options and moral constraints are Irrational).” Although I shall
answer some these chalienges in passing, 1 shall not give a full rebuttal. Thus, the
objectons here rajsed to act consequentialism are merely presumptive at best.

Against Maximizing Consequentialism

Standard utilitarianism is a paradigm example of maximizing consequentiatism. It
holds that an action is permissible if and only if the agent-neuiral value of its con-
sequences is no less than that of any feasible alternative. One of the main ohjections
to it - and, we shall see, all core consequentialist theories - is that it fails to recog-
nize any {deontological} constrainis on the promotion of value. Consiraints (also called
‘restrictions’} - such as a constraint against killing innocent persons - rule actions
impermissible independently of the value of their consequences. | shall develop this
ohjection in the pext section. For the purposes of this section, however, we shall sel
this issue aside. Our topic here is whether morality requires that, perhaps subject to
some constraints, we maximize value. I shall argue that it does not.

he main argument for the impermissibility of actions that do not maximize value
is the Tollowing fsee. for example, Kagan 1989):

P1: An action is morally permissible only if it is best supported by moral reasons for

action.

The value of consequences is always a moral reason for action

P3: The value of consequences is the only moral reason for action - except perhaps
for certain prior constrainis.

C: Thus, an actien is morally permiissible only if, perhaps subject to certain prior
constraints, it maximizes the value of conseguences.
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Te adequately assess this argument, we need to distinguish hetween insistent and non-
insistent moral reasons for action. Insistent moral reasons {or action {in a particular
choice situation} ate counsiderations that count for, or against, the mioral permissibii-
iry of actions. whereas non-insistens moral reasons are considerations that merely
cournt for, or against, the relative moral desirability of actions (but not for their morally
permissibility). Thus, for example, according to cominon sense, although, under
normal com there is @ non-insistent reason for me carefully o wrap my
wife’s hirthday present (since it makes her happier). that reason is not an insistent
reason. It is morally desirable for me to wrap it carefully, but that consideration is
not relevant for the determination of whether ii is permissible for e to do so {or not
do s0).

IF P1 is to he plausible, moral reasons must be understond as insistent reasons.
By definitfon, non-insistent reasons {in a given choice situation) are imelevant
to moral penmissibility (in that sitvation). In what follows, then, we shall understand
the argument as invoking insistent moral reasons only and not moral reasons
generaily.

Consider first P3, which claims that the value of consenquences is the only moral
reason for action - except perhaps for certain prior constraints, Given that it alfows
that there rnay be constraints on the promotien of value, it is. [ believe, highly plau-
sible. Some might wish to challenge it on the grounds, for example, that the inten-
tions of agents provide insistent moral reasons for actions {in addition 1o, or instead
of} the conseguences of their actions. I however, am happy to aceepi P3.

Consider now P2, We can grant that the value of consequences is always a reason
for action. P2, as we are now interpreting i however, claims something rmuch
stronger. It claims that the value of consequences is always an insistent moral reason
for action. Some radical deontologists might deny it is erer such a reason, but almost
everyorne else accepts that it often is. The more controversial part is the claim that
the value of consequences always is an insistent moral reason for action. Many would
argue that, above some {perhaps context-specific non-maximal but adequate level,
the value of consequences ceases to be an insistent moral reason. Consequences must
be good encugh, but, heyond that, their value is not relevant to determining the
permissibility of actions.” This, then, is one chjection to the argument

Consider finally P1. It claims that an action is morally permissible only if it is best
supported by insistent moral reasons. It is not obvious, however, this is so. It may be
that permissibility only vequires adequaie {as opposed to best) support. To this, it may
be objected that this inakes morality irrational. Rationality, it may be claimed, requires
that only the hest-supported actions be judged permissible. In reply to this ohjection,
we can note, first, that it is not a conceptual truth that moral permissibility is sensi-
tive to moral reasons in the same way that prudence is sensitive to prizdential reasons,
Thus, even if best support is required by prudential reasen, it may not be required by
moral reason. Furtherniore, it’s not even obvious that reason in general, or pruden-
rationality in partcular, requires best support {by insistent reasons). The satisfic-
ing model of ratic y has been defended by many, and it only requires adequate
support for rational permissibility.”

Obviously, the issue is complex. My claim is that the above argument for {perhaps
constrained) maximization of consequentiatist value is nor valid as a conceptual

o
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matter (given the concepts of moral permissibility, reasons for actions, etc.). This leaves

open, of course, that {constrained or unconstrained] maximizing conseguen
may nonetheless be true. In the remainder of this section, | shall identify three sub-
stantive problems that maximizing consequentialist theories confront, If my analysis
is correct, then we have good reason to reject maximizing consequentialism.

Standard utilitarianisni is subject to the following three closely related objections:
{1} it often requires agents to sacrifice excessively their well-heing, (2] it teaves agents
inadequate moral freedom {judges too few actions morally permissible), and {3} it
leaves no room for permissible actions that are morally better than other permitted
actions. I shall explain each below and show how, with certain qualifications, these
objections apply to maximizing consequentialist theories generally.

One problem with utilitarianism is that it requires agents to make significant sac-
rifices in their own well-being in the name of value maximization. Only those actions
that maximize value are judged permissible, and these often require agents t¢ make
significant sacrifices in their own well-being. The objection here is nof that utilitari-
anism sometinics vequires agents to make sig rifices; all plausibie moral
theories have this feature. Any plausible theory, for example, will typically judge it
impermissible to steal a million doHars, even though one can get away with it and
would greatly benefit from the result. The objection here is that urititarianism fre-
guenily yequires significant sacrifices from agents. It holds that typically it is wrong
to spend moncy

g., for restaurants, clothes, or (Ds) or time {e.g.. watching TV,
talking with friends} for one’s own enjoyment, since usually this money or time would
provide a greater benefrr to disadvantaged persons. Of course, such activities are
not always wrong, since the most effective way of helping others typically involves
occasionally pampering oneself. Most of the time, however, utilitarianism judges it
impenmissible to devote more than minimal time or ressurces to oneself.

One way of countering, or af Jeast weakening, this objection is to insist that, when
assessing the sacrifices demanded by morality, one must factor in the passive bene-
Jfifs that morality provides by requiring others to make sacrifices for one's benefit.
One must not, that is, only look at the cost when morality requires one to sacrifice
one’s well-being for the benefit of others: one most alse Inok at the benefit when
morality requires others 1o sacrifices their well-being for oue's benefit,” This is an
important issue that I cannot here address adeguately. The main point on which 1
would insist is that there are significant limits on the extent to which morality requires
one actively to sacrifice one’s well-being. Active and passive benefits are not inter-
changeable. The mere fact, for example, that the level of required sacrifice is less than
the passive benefits that morality provides {so that ene comes out ahead even with
the sacrifice) is not sufficient t establish that morality requires such sacrifice. The
issue, however, is complex, and in what follows 1 shall simply assume, without
adeguate argument, that this is so,

The problem of excessive required sacrifice is, 1 believe, a powerful objection to
utitananism. k is not, however, applicable to all maximizing consequentialist theo~
ries. Ethical egoism - which judges an action permissible if and only if it maximizes
the agent's well-being - does not require excessive sacrifice. Nor do theories that give
great weight to the agent’s well-heing as compared with others: for example, & theory
that gives 50 percent of the total weight to the agent's well-being {and the other 50
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percent spread equally among the well-being of others). Thus, if the value that is to
be maximized is agent-relative and sufficiently agent-faroring, this objection does not
apply to maximizing consequentialist theories®

Even if the maximized value is agent-nentral {i.c., gives no special role to the agent),
certain kinds of maximizing consequentialist theories are immune to the problem of
excessive reguired sacrifice. It depends on whether the theory of value is relatively
fme-grained and complete. A theory of value is relatively fine-grained just in case it
makes enough distinctions in value so that ties are relatively unlikely. A theory of
value is relatively complete just in case incomparability of value (neither of two out-
comes heing at least as good as the other} is relatively undikely. Utilitarianism, at Jeast
its standard versions, has a fully fine-grained and complete theory of vatue. Thus,
few feasible actions maxirize agent-neutral value, and thus few are judged permis-
sible. Given that value is agent-neutral, this means that agents will often be required
to make significant sacrifices. If, however, value is relatively coarse-grained or incom-
plete, there may be many actions that maximize value. Suppose, for example, that
value s coarse-grained in that outcomes have only three possible values - good for
that are significanty better than the status guo, had for cutcomes that are
significantly worse than the status guo, and neutral for all others. Typically, there will
be many actions that maximize value. Likewise, if therc is a ot of incamparability in
value (e.g., incomparable whenever it is better for some people and worse for others),
then there will be many actions that are judged permissible (since many actions will
be such that no alternative action has more value), As long as the thenry of valne is
not agent-disfavoring {i.e., is ageni-neutral or agent-favoring), typically at least one
of the permissible actions will not involve significant sacrifice.” Thus, if value {even
if agent-neutral] is relatively coarse-grained or incomplete, the problem of excessive
required sactifice need not arise.

My first ohjection is thus that maximizing consequentialist theories based on value
that is agent-neutral {or agent-disfavoring} and relatively fine-grained and compleie
require excessive sacrifices of agents. This objection does not apply to theories for
which the value is {(agent-refative and) sutficiently agent-favoring. nor to theorics that
have relatively coarse-grained or incomplete values.

A second objection to standard utilitarianism is that it leaves agents too little moral
freedom. Moral freedom is the extent to which morality leaves agents free to choose
amtong their feasible actions. Of course, morality does not leave agents perfectly free.
It judges many acdons impermissible {such as killing or assaulting innocents under
nonnal conditions). The issue here concerns how much morality limits our freedom
to choose. Utilitarianism effectively eliminates this freedom {except for the case of
the occasional tie for best consequences), whereas common sense, which I claim is
correct on this topic, holds that morality leaves us free to choose among a fairly sig-
nificant range of choices (and thus leaves agents lots of toom to decide how to live
their Jives).

The problem of limited moral freedom is distinet from that of excessive required
sactifice. Ethical egoism is not subject to the problem of excessive required sacrifices,
but, if it has a relatively fined-grained and complete theory of value, it leaves agents
little moral freedom. Only maximally good options are judged permissible, and almost
no opiion is maximally good. Thus, the problem of insufficient moral freedom can
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arise when there is no problem of excessive required sacrifice. Furthermore, the
problem of excessive required sacrifice can arise when there is no problem of insuf-
ficient moral freedom. Consider the bizarre and wildly implausible theory of “satis-
ficing anti-egois’, which hoelds that an action is permissible if and only if it is among
the worst 30 percent for the agent. This leaves the agent a fair amount of moral
freedowm, but still requires excessive sacrifice from the agent.

The problem of limited moral freedom applies to all maximizing consequentialist
theories with relatively fine-grained and complete theories of value - even if they are
not agent-neutral. My claim is that morality recognizes a significant range of moral
aprions {or prerogatives), which are morally optional actions {that is, actions that are
permissible but nor morally required). 1, in a given choice simiation, only one action
is permissible, then there are no moral options: the one action is obligato 1f,
bowever, more than one action is permissible, then each permissible action is optional.
The greater the number of actions that are permissible, in a given choice situation,
the greater the extent to which morality recognizes moral options {and hence moral
freedom).”

So far, then, we have two independent (but related} objections to maximizing con-
sequentialist theories with relatively fine-grained and complete theories of value: (1)
when hased on agent-newtral value, they require excessive sacrifices from agents, and
{2) they leave agents litile moral freedom. The first chjection is concerned with the
impact on the agent's well-being, whereas the second is concermed with the moral
freedom left to the agent's will.”

A third problem with utilitarianism is that it holds that no actions are superercga-
tory. Supererogarory actiens are actions that are morally optional {penmissible but not
obiigatory), are significantly more valuable than other permissible aliernatives, and
involve significant sacrifice by the agent. Thus. for example, according to common
sense, devoting all one’s income and time to help oihers is supererogatory. Utilitari-
anisin does not recognize supererogatory actions because it holds that no permissi-
hle action is more valuable than any other permissible action {since only maximally
valuable actions are permissible). {"ommon sense, which 1 claim is correct in this
respect, however, holds that some permissible actions are better than others. It may
be better for me to help a poor fatherless child, but I am permitied to watch televi-
sion instead. Such help is supererogatory, not obligatory.

The problem of insufficient supererogation is closely related to, but distinet from,
the problem of the lack of moral freedom identified ahove, 1t is closely related in that
if moral freedom is severely limited, then so is the range of supererogatory actions
{since an action is supererogatory only if it is optionall. The problem is distinct,
however, since abundant moral freedom does not entail any supererogaiion. A max~
imizing theory with a relatively coarse-grained or incomplete theory of value will
leave a significant amount of moral freedom, but it does not recognize that some
permissible actions are better than others {they are all either equally good or
incomparable).

The problem of insufficient supererogation is also disdinct from the problem of
excessive required sacrifice. Satisficing anti-egoism {e.g., an action is permissible if
and only if ts outcome is among the worst 30 percent for ithe ageni} recognizes suf-
ficient supererogation but imposes excessive required sacrifice. Furthermore, ethical
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egoism fails to recognize supererogation but involves no excessive required sacrifi

With one qualification, the preblem of insufficient supererogation applies to all
value-maxinizing thearies. It applies even to theories for which value is relatively
coarse-grained or incomplete, since even such theories judge an action permissible
only if no action has better conseguences. The qualification is that the value that is
used to assess betterness for supererogation must be the same value that is used f¢
assess betterness for permissibility, If these are different values {e.g., the value of con-
sequences js used for permissibility and the value of the agent’s intentions is used to
assess betterness for supererogation), then, of course, not all permissible actions
these that maximize one value - need be equally valuable according to the second
value. Such a detachment of the value for permissibiltity from that for supererogation
. however, highly implausible, and 1 shall ignore this possibility.”

The three problems raised have, as | have in
of insufficient supererogation applics {with the above qualification} t
ing consequentialist theories, The problem of insufficient freedom applies to all such
theeries with relatively fuie-grained and complete theories of value. The problem of
excessive required sacrifice applies to all such theories with agent-neatral thearies of
value (or more generally: insufficiently agent-favoring theories of value)."”

It's worth noting that these three objections arise independently of whether the
value of an action is determined by the value of its consequences. They arise for any
maximizing theory, no matter what the basis is for evaluating actions, as long as
value is relatively fine-grained and complete, and, for the problem of excessive sac-
rifice, agent-neutral. Suppose, for example, that the value of actions has these fea-
s determined by the underlying intentions, and morality requires that agents
maximize the value of actions. Such a theory requires agents to sacrifice excessively
their well-being, leaves them inadequate moral freedom, and does not recognize any
supercrogatory actions.

If, as 1 believe, a plausible theory must avoid these three problems, then agent-
neutral consequentialist theories must be satisficing rather than maximizing. There
are many forms that satisfication can take depending on how the satisfactory level
of value is determined: for example, some percentage (e.g., 80 percent} of the
maxirnum feasible value, some percentile value {e.g. the option thal is at least as
valuahle as 80 percent of the feasible options), or the value produced if one maxi-
s 4 weighted function that gives extra weight to the agent's well-beiug {roughly
the view defended by Scheffler 1982). There are, of course, many other possibilities,
and I shall niot here attempt to specific any particular version.”

Against Core Consequentialism

Core consequentialism holds that the permissibility of actions supervenes on {is fully
determined hy), and is positively sensitive to, the value of their consequences, Tl
does not require value maximization; it only requires value promotion, where the
relevant value is that of the consequences, I shall argue that core consequentia-
Tism, at least in jis standard forms, is mistaken. The ends do not always justify the
nicans.
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If core consequentiatism is true, then any action with maximally good conse-
quences {in a given choice sitnation} is permissible. The main argument in favor of
this claim is the following:

An actio
for action.

P2: The value of consec tene moral reason for action.

P3: The value of consequences is the only insistent moral reason for action.

C: Thus, an action is morally permissible if it maximizes the value of consequences.

is moratly permissible if it is best supporied by insistent moral reasons

an ing

This is the same argument given in the previous section for the impermissihility of
actions that do nof have maximally good consequences, except that (1) the appeal o
insistent reasons has been made explicit, {2) the necessary conditions of the original
P1 and C have been converted to sufficient conditions. and {3} the qualificarion in
3 that allowed the possibility of some prior constraints has been dropped.

P1 is highly plausible. An action that is best supported by insistent moral reasons
is surely permissible. P2 can be challenged. as 1 did earlier, on the ground that heyond
some point the value of consequences ceases t be an insistent moral reason {once
consequences are geod enough, their value may only be a non-insistent reason). For
the present purposes, however, we can grant this claim. The crucial claim is P3. It is
implausible, because there are insistent moral reasons other than the value of conse-
quences. There are also deontological insistent reasons, and these, or at least some of
these, are lexical prior to the value of consequences. In particilar, individuals have
certain rights that may not be infringed simply because the consequences are better.
Uniike prudential rationality, morality involves many distinct centers of will {choice}
or interests, and these cannot simply be lumped fogether and traded off against each
othel

The basic problem with standard versions of core consequentialisin is that they fail
to recognize adequately the normative separateness of persons. Psychological
autnnomous heings {as well, perhaps, as other heings with moral standing) are not
merely means for the promotion of value. They must be respecred and fonored, and
this means that at [east sometimes certain things may not be done to them, even
though this promuotes value overall. An innocent person may not be killed against her
will, for example, in order to make a million happy people stightly happier. This would
be sacrificing her for the benefu of others.

The claim here is that there are some constraints on how value may be promoted.
The ends do not always justify the micans. Moreover, these constraints, as I shall
explain below, are grounded in the normative separateness of persons,

Constraints nay be personal or hmpersonal. An impersonal consrraint against
killing, for example, prokibits killing, independently of whether this is in the
person’s interests and independently of whether she has consented o ir lie., is in con-
formance with her will). It would rule out, for example, well-inforined suicide, vol-
untary euthanasia, and non-veluntary euthanasia where an incompetent individual is
terminally il and likely to be in great pain for the remainder of her life. Although
impersonal constrainis do reflect a normative separateness of individuals, they do not
do so, I believe, in the relevant manner. They fail to capture the respecr due 1o persons.
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Persons {heings that are protected by morality for their own sake} have interests and
often autoniomous wills. Any constraint against treating a person in a specified way
that applies even when the holder validly consents to such freatment and such treat-
ment is in the holder's interest fails to reflect the respect due to that person. Imper-
sonal constraints fail to reflect this respect, and | agree with core consequentialism’s
rejection of such constraints.

Constraints can, however, be personal. A personal constraint empowers the pro-
tected individual, and makes the prohibition conditional on it thwarting her interests
or, alternatively, not being in conformance with her will. Personal constraints are
waivable rights, and are waived {and hence not violated) when the breach of the con-
straint is - for interest-pratecting rights ~ in the person’s interests. or - for choic
protecting rights — when the person has given valid fe.g., free and informed) consent.’
Thus, for example, well-informed suicide and voluntary euthanasia do not violate the
cholce-protecting right against being killed, and non-voluntary euthan for a
person with a life not worth lving does not violate her interest-protecting right
against being killed.

Personal constraints ~ hoth choice-protecting and interest-protecting rights —
reflect the normative separateness of persons in an appropriate manner. Like imper-
sonal constraints, they require that the holder not be used merely as a means for
promoting value. Unlike impersonal constraints, by giving a special role to the
interests or will of the rights-holder, they further require that the hoider be treated
with respect.””

There are, of course, many fmportant questions that need o be answered. One con-
cerns the content of the rights. For the present purposes, we don't need to answer this
question. AH that matters is that there are some rights. [ believe, for example, that
one of our core rights is that of bodily security {e.g., against being killed, struck, or
restrained). A second issue concerns whether the rights are choice-protecting or inter-
est-protecting. The issue concems the nature of the requisite respect that rights require.
I'm inclined to think that psychologically autonomous agents have {mainly} choice-
protecting rights and nou-autonomous but sentient beings {such as young children
and certain animals) have interest-protecting rights, but we need not resolve this issue
here. All we need is the existence of some kind of right,

A thivd issue concerns whether the rights are absolute or conditional in certain
ways. Rights with thresholds, for example, have no force when the value that would
be foregone is above some threshold {e.z., a right against being killed might not apply
where infringement is the only way of aveoiding social catastrophe).”® If there are
thresholds, then at some point the normative separateness of persons vields to the
promotion of value. For the present purposes, we can leave this open. As long as the
rights at Jeast sometimes have some force, the normative separateness of persons will
be at least partiaily recognized in a way incompatible with core consequentialism.
he ohjection to cure consequentialism is that it does not recognize that the ends
do not always justify the means, and more specifically that the nonmative separate-
ness of persons {as reflected in rights) make it impermissible to treat people in certain
ways even if it promaotes value,

All standard forms of core consequentialism are subject to this objection, but it's
worth noting that certain non-standards forms are innune to it. If the value that
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agents are required to promote is sensitive in a certain way to the violation of the
relevant constraints, the objection does not apply. For simplicity, 1 shall assume that
the relevant constraints are absohute (have no thresholds), bur the same point can he
made {raore cumbersomely) withour this assumption. Suppose, first, that viclation of
the refevant constraint is a source of disvalue, and that such disvalue is lexicailv prior
in importance to any other sources of value. Thus, an outcome in which a constraint
is violated is always worse {agent-neuatrally) than an outcome in which the constraini
is not viclated - even if large numbers of people are much better off when the con-
straint is violated. A theory like this might hold that it is better to have one viola-
tion now rather than five later {this {s sometimes ¢; tarianism [more strictl
consequentialism] of rights'). To block this, suppose further that the theory of value
holds that there is a lexical priority of importance to earlicr times with respect
constraint violation. Thus, an sutcome in which the carliest time at which a constraint
s violated is t is always worse than one in which the earliest constraint violation is
later than . With this cendition built in, where jt is possible to perform an action
that does not violate a constraint, a maximizing consequentialist theory with this
theery of value will judge it wrong to viclate a constraine.”

Such a theory is not, however, totally immune to the objection, Where it is impos-
sible to perform an action that does not viclate a constraint, there is a difference
between such a theory and a standard king of constraint theory. A maximizing theory
will atways judge some constraint-violating action permissible, since there is always
some action the consequences of which are no worse than those of any alternative
Action. It would hold it permissible, and perhaps obligatory, io infringe now one
person’s rights where the only alternative is to infringe now the same rights of two
others. A constraint theory, however, will judge all feasible actions impermissible, if
its constraints apply even in the case where it is fmpossible to avoid violating a con-
straint. {Some constraint theories, of course. may hold that the constraints do not
apply in such cases.) There is thus an important sense in which such a maximizing
consequentialist theory might still fail to recognize the normative separateness
of persens. For the present purposes, however, we shall ignore this relatively small
differcnce. A maximizing conseqguentialist theory based on the above constraint-
vislation theory of value will be at least roughly equivalent - with respect 1o per-
missible constraint violation - as a theory that {mposes genuine constraints.

My objection against core consequentialism, then, does not apply to maximizing
consequentialist theories with the above theory of value {and related theories). In what
follows, 1 limit my criticism to standard kinds of consequentialisn.

It's worth noting that the objection does apply to a certain kind of theory that has
sometimes been thought o be immune o the objection, Suppose that value is agenr-
relative, and that constraint violation by the agent {as opposed to others} is lexically
prior to other considerations of value - bur with no femporal lexical priority con-
ceming constraint violation.”” Thus, from the agent's pexspective, her violation of any
constraint is always worse than any cutconie in which she does net violate any con-
straints {even if others violate many constraints). This agent-relative concern for the
agent's own violatiens is not sufficient to avoid the problem of failing to respect the
nornrative separateness of persons. Such a theory would judge it permissihle, indeed,
uhligatory, to violate a constraint niow, where the only alternative is not violating any
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rights now, but then violating several Jater, Such a theory is concerned with “keeping
the agent’s hands as clean as possible™ in a consequentialist way, but it does not ade-
guately respect the normative separateness of persons. It judges it pennissible for
Jones to kill Smith in order 1o prevent Jones from later killing four other people.””
This fails 1o respect the normative separateness of Smith from the others.

Before cencluding, we need to consider the main ohjection fo censtraints. They
are, it is claimed, inatdonal. There are several different versions of this claim. One is
that it is simply irvational to deem the action with the best consequence impermissi-
ble merely hecause it infringes a constraint. This is indeed irrational, if the only
insistent moral reasons are the values of consequences, We have seen. however, that
there is good reason to deny this claim (since there are also deontological reasons
protecting the normative separatencss of persons). A second version of the irrationality
claimy is that, if constraint infringement js a source of disvalue, then surely. all
clse being equal, it should he permissible to infringe a given constraint when this
is necessary and sufficient to minimize the infringements of that constraint. Surely,
it is permissible to murder one innocent person when this is the only way to prevent
four irnocent persons from being murdered. This would indecd be permissible if
constraint infringement were stmply a source of disvalue. We have seen, however,
that constraints do much more than this: they recognize the normative separateness
of persons. Thus, the infringement of a constraint protecting one person cannot
be simply traded off against infringemenis of that constraint {or other ones)
protecting others. What matters is the respect of persons - not the respect of the
constraints,

A third version of the frrationality claim has more force. It acknowledges the nor-
mative separateness of persons, but claims that it is irrational to judge it impermis-
sible to infringe a constraint protecting a person when this minimizes the violations
of constraints protecting thai very same person. There are different versions of this
objection, hut at the core is the relatively weak claim that it is irrational 1o judge it
impermissible for a given agent to infringe a given constraint protecting a given
person when this minimizes the number of infringements hy the same agenr of the
same constraint protecting the same person. It is irrational, for example, to judge it
impermissible for Smith to steal $100 from Jones now when this minimizes the number
of times that Smith steals 5100 from Jones. This weak form of the objection is sitent
when different constraints or different agents are involved, but the objection stit] has
a significant amount of force when different constrainis and different agents are
involved. The crucial point here is that, in this kind of case, the tradeoffs in con-
straint infringement are all infrapersonal - all involve the same protected person -
and not interpersonal.

These are important points, and they may well show that it is irrational, or other-
wise implausible, to prohibit constraint infringement when it minimizes constraint
infringements in these victim-focused ways.*® The central issue to be resolved is. 1
helieve, what kind of respect is owed to persons and whether infringement-minimizing
infringements are compatible with such respect. | shall not, however, here attempt
to resolve this issue.” The importani point is that, even if infringement-minimizing
infringements are permissible, this does not show that there are no constraints on the
promotion of the value. 1t would only show that the constraints are conditional and
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do not prohibit the specified actions when those actions have the requisite constraint-
infringement minimizing feature. There would still be applicable constraints on the
specified actions that do not minimize constraint vielation in the requisite manner.

Conclusion

The moral pennissibility of actions, { have granted, is based in part on how valuable
their consequences are. Having maximally good consequences, however, is, assuming
a “standard” theory of value, neither necessary nor sufficient for being permissible.
1t is not necessary, because only satisfication is required. it is not sufficient, because
some actions with maximally good consequences are tmpermissible because they do
not adequately respect the normative separatencss of persons.

Certain consequentialist theories with “non-standard” theories of value can avoid
some of the problems that | have raised. First, the problems stemming from the
requirement to maximize can be Jargely overcome, if the theory of value is relatively
coarse-grained or incomplete. This avoids the problem of fnsafficient moral freedom.
If value is not agent-disfavoring, then such theories also avoid the problem of exces-
sive required sacrifice. Such theories stll fail 1o recognize adequate supererogation,
but this is the least powerful objection to maximizing theories. Second, the problems
stemming from the absence of any constraints protecting the normative separateness
of persons can also be largely overcome, if the theory of value focuses on righis
infringement and gives lexical priority to carlier infringements. The important issue
of whether rictim-focused infringement-minimizing infringements are penmnissible was
briefly addressed, but not reselved. Even if such infringements are permissible, non-
minimizing infringements are still impermissible.

In short, the value of consequences is at least sometimes an insistent moral reason
for action. Best support by insistent moral reasons, however, is nnt required for per-
nissibility, and the value of consequences is not the only insistent moral reason. Max-
imizing consequentialism, at least in its standard forms, should therefore be rejected.®®

Notes

1 Note that I formulate the maximization requirement as "no alternative action has more
valuable consequences” vather than as "is conseguences are at Jeast as valuable as those
of any alternative.” The former 5 more general fu that 3t covers cases where sonie conse~
quences are incomparable in value (neither at least as valuable as the other),

2 For criticism of rule consequentialism, see Smart’s essay in Smart and Williams (1973).
For a state of the art defense of male consequentialism, see Hooker {2000},

3 Afull discussion of the definition of consequentialism would need 1o address several other
issues. For example, are consequences understood as world prospects {roughly: probabil-
ity distributions over possible world histories), full world histories (including the pastl,
only world futures, or only the avoidable part of world futares? For further discussion of
this and other refated jssues, see Vallentyne {1987a; 1987h; 1988a; 1988h).

4 For discussion of (the slightly unusual notion of} agent-relative moral value, see Portniore
(2003} and Sen {1982},
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5 The most influential work defending act counsequentialism on the topics of options and
constraints is Kagan {1989} Scheffler {1982) is the most influential defense of aptions (b
he rejects constraints). See alse Kagan {1998} and Scheffler {1988: 1992}

6 Sce. for example, Kamm {1996 ¢h. 8},

7 See, for example, Slote (1989).

8 For further discussion, see Murphy (2000). Lippert-Rasmussen {1996; 1999) and Kamm

96: ch. 8},

9 Ageni-relativizy exists when permissibility is sensitive linvolves an essential reference} to
features of the agent ther heliefs. valucs, relationships, etc) other than the specification
af which choices are feasible {and certain related matiers). It hiolds that at least sometimes
the identification of who the agent ks in a given choice situation is relevant for deter-
mining permissibility. Agenr-nentrality denics this. Agent-relativity is compatible with the
sensitivity being agent-favoring (as in ethical egoism), agent-disfarering fas in pure ethical
altruism), or agent-indifferent (as in u theory that favors the agent’s relatives. but gives
o special preference to the agent's well-being). For a superb discussion of these notions,
see McNaughion and Rawting {1993},

10 Note that for highly agent-disfavoring theories of value, such as anti-egoism, the problein
of excessive required sacrifice can arise even when value is relatively coarse o
incomplete,

tJ here nse “option’ in its broad sense. Many authors use it more narrowly te mean morally
permitted action that does not {perhaps relative to applicable constraints) maxinize the
vahie of consequences. {Optiuns in this sense are sometimes called ‘prevogatives’) In my
sense, but not this more restrictive sense, when two actiens both maximize value, they
are each opiions. A maximizing theory with a relatively coarse graimed or incomplete
value recognizes many options in my sense but none in the narrow sense. I address the
issue of options in the narrower sense below when | ¢ of insufficient
supererogation.

12 Roughly speaking, both Kamm (2000} and Brock [1991} defend cptions an the basis of the
need 10 leave adequate mora} freedom (personal sovereignty, autonomyl. Kamm further
argues that froughly) avoidance of excessive required sacrifice does not justify options on
the grounds that (1) we are not penmitted to control someone else’s Jife {e.g.. who they
kiss) even if we care deeply about what they do, and (2} we are not permitted 1o mistreat
peaple {e.g., kill. assauldt, or steal from) simply because we would get an enormons benefit
from doing se. 1 fully agree that morality sometimes requires great sacrifice and that
options are not justified sclely by the need o avoid excessive sacrifice. This does not show,
however, that aveidance of frequent excessive required sacrifice is not rejevant to the jus-
tifications for options. An adequate theory must hoth leave agents adequate moral freedom
and not require excessive sacrifice.

13 Mot so implausible is the view that certain values are lexically posterior {relevant on
breaking ties) to others and that only the latter are relevant for determining permissi
ity, Such a view, however, is not really & maxinizing theory.

14 Pormore (2003) argucs that maximizing consequentiaiist theories can accommodate
options and supererogation, His defense of this claim, however, involves invoking two
values: moral value and all-things considered value, the latter of which is based on both
moral value and prudential value for the agent. He defends a theory that helds thar an
action is permissible if and only if no other feasible action has consequences that are hetter
both in terms of moral value and in terms of all things considered value. Such a theory,
however, is equivalent to one based on a relatively incomplete theory of single value: vae
outcome is better than a secord if and only if it is better with respect to both moral and

¢ for
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ail-things-considered value. Thus, Portmore’s approach is equivalent to adopting a cortain
relatively incomplete theory of value.

15 Satisficing consequentialism is, of course, highly controversial. One ohjection is that, if it
is unconstrained, it permits the mistreatment of others for ene’s kenefit much more fre-
quently than the corresponding maximizing version, In the next section, however, | argue
that consequentialism {whether satisficing or maximizing) needs to be constrained by
certain rights. For a mure general criticism of satisficing consequentialism, see Mulgan
(20013,

16 Nozick {1974 28}, for example, emphasizes that a morsl concern need not be a moral
goal.

17 Another way of grounding constraints. which 1 shall not explore, is to hold that there is

a constraint against using force against a person to impose a loss of well-being that that

person is not required to impose on herself or o submit to. For insightful discussion of

this strategy, see Myers [1999).

Throughout, T assume that interest-protecting rights are direcs in the sense that a given

right protects twe holder's interests on each occasion, and not indiec in the sense of pro-

tecting the holder's interests nverall {but not necesssrily on each occasion). In this direct
sense, an interest-protecting vight is waired whenever infraction doegs not thwart the
halder's interest, even if she has vot consented. {Admittedly, this is a non-standard notion
of watving, since no person does the waiving. It is useful, however, since it preserves the
parallel with choice-protecring rights in making a feature of the right-haolder's person

{interests or will} determinative of whether a boundary-crossing is an infringement)

18 Victim-focused {personal rights-hased) defenses of constraints are given by Kamm {1594;
ch. 8: 2000}, and Mack [1993; 1998).

20 For insightful discussion of rights with threshelds, see Brennan {1995).

21 Things are more complex, Kasper Lippert-Rasmussen pointed out to me. if an action can
become 4 rights violation afier it has been performed: If Bvil fues a gun at Victho 1, but
this does not viclate her rights untit the buller strikes her, then the maximizing theory of
the text would judge it permissible. indeed obligators, to threw Victim 2 in front of the
buller, since that rights violadon would occur Jater than the retroactive rights vielation of
Victime 1 if the bullet strikes her. For simplicity, T ignore this complication.

22 Sen [1982) explores such a possibility.

23 Kamm {1992; 1996 chs. 8 & 9; Z000) and Mack [(¥993; 1998) both argue against the
common (and mistaken] supposition that agent-refativity is the ground of constraints on
the promotion of the good. They both argue, as have 1 that it is rather a kind of agent-

cutral concern for victims.

18

24 Tt may alse be that the normative separateness of persons also allows the killing of Smith
where (1) this saves at least one other person from being killed, and {2} Smith would be
killed hy someone else if one did not kill him. In such cases, Smith is arguably not being
sacrificed for the benefit of others.

25 See Karom {1996: ch. 8) and McNaughton and Rawling (1993} for insightful discussions.

26 For valusble comments, T thank Jamie Dreier, Brad Hooker, Paut Hurley, Kasper Lippert-
Rasmussen, Piers Rawling, and Bill Shaw.
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