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Law, Socid Science and the 
“Brainwashingyy Exception to 
the First Amendment* 
Dickhthony, B.A. and Thomas Robbins, Ph.D. 

Litigation in the “cult wars” has shifted from “deprogram- 
ing” cases to civil suits by ex-converts based on ‘%brain- 
washing” claims, and to criminal defenses claiming 
incapacity due to cdtic brainwashing. Early cases were 
decided on the basis of first amendment derivations barring 
judicial inquiries into conversion processes and religious 
authenticity. In 1988 the California Supreme Court carved 
out a parrow exception to this doctrine to be applied to 
circumstances where “coercive persuasion” is combined 
with concealment of a group’s identity. The C o u r t ’ s  opi- 
nion entailed characterizations of the process and conse- 
quences of brainwashing which are problematic from the 
standpoint of social science. Several key questions must 
be resolved before brainwashing theories can make a con- 
structive contribution to litigation involving religious 
groups. These questions relate to broader issues involving 
the nature, causes and indicators of involuntariness, and 
the closely related problem of drawing the line or identify- 
ingthe exact point on a continuum beyond which the means 
or intensity of indoctrination becomes incapacitating. 
Although the 1988 California decision did not resolve these 
issues, they were considered from 1988-91 by several c o r n  
making procedural rulings on the admissibiity of “expert” 
testimony on brainwashingfpsychologicd coercion. A con- 
cluding section relates this legal to the duality of ‘soft’ vs. 
‘hard’ detuminism in social science. 

This paper deals with “brainwashing” and related concepts (coercive persuasion, 
mind control, thought reform, etc.) and the criteria for the admissibility of theories 
employing such concepts in litigation involving religious and therapeutic movements 
or “cults”. Whatever their denotation, which is not always clear, concepts such 
as brainwashing or mind conuol connote involuntariness. They suggest a distinctive 
form or iduence or psychotechnology which creates involuntary attitudinal and 
behavioral sequences. A scientific theory which explains such an influence process 
must, in order to be admissible, enable analysts (and legal authorities) to clearly 
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distinguish brainwashing as a coercive process that creates invoiuntariness from other, 
less incisively coercive, processes, that is, to “draw the line” (Delgado, 1977, pp. 
63-72) between groups which thoroughly brainwash fiom less potent or pemicious 
groups. 

Anthony has developed an approach to evaluating the admissibility ofbrainwashing 
testimony, based upon evaluating the theories employed within such testimony rela- 
tive to their purported theoretical foundation, that is, generally accepted research 
on Communist thought reform, with respect to the key issues of involuntariness 
and drawing the line. The approach which he has developed for this purpose has 
been expressed in an earlier publication (Anthony, 1990a) as well as in amicus curiae 
briefs, pretrial motions, and appeal briefs in cases wherein he has served as an 
advisor to professional associations or as a consulting expert to lawyers representing 
religious groups.’ (He has also submitted a declaration under penalty of perjury 
outlining this approach in the Fishman case, see below pp. 27-30.) The present 
paper will review the effect this approach has had in clarifymg the issue of the admissi- 
bility of brainwashing testimony in the various cases in which it has been presented 
to courts making determinations on the issue. 

CULTS, BRAINWASHING AND THE FIRST 
AMENDMENT 

The “cult wars” have been raging for practically nvo decades and have produced 
substantial litigation as courts have sought to balance the rights and legitimate inter- 
ests of conuoversial movements, present and former devotees (“cult victims”), 
alarmed relatives and &ends of devotees, the public and the state (Anthony, 1990a; 
Bohn & Gutman, 1989; Barker, 1986; Beckford, 1985; Delgado, 1989; Richardson, 
1991; Robbins & Beckford, in press; Robbins, Shepherd, & McBride, 1985; Spear, 
1979-80). Central to t h i s  litigation has been the claim that unsuspecting recruits 
to certain movements have been subjected to insidious processes of psychological 
coercion which have the effect of involuntarily transforming their identities and, 
moreover, effacing their capacity to rationally monitor and evaluate their continued 
participation in such sinister groups (Conway & Siegelman, 1978; Ofshe & Singer, 
1986; Singer, 1978; Singer & West, 1980). This claim has been vigorously contested 
and debunked as prejudicial, unscientific or repressive by other observers (Bromley 
& Richardson, 1983; Robbins & Anthony, 1982; Scheflin & Opton, 1978). 

Through the very early 1980s most of the litigation involving alleged “brainwash- 
ing” in “cults” developed in connection with the enterprise of deprograming. Depro- 
graming is a process in which allegedly mind controlled or “programed” converts 
to cults are dramatically “rescued” (often abducted) and presented with arguments 

~ ~~~ ~~~~ ~ 

’ hrhony has served as a consulting expert TO lawyers with respect to writing premd motions or appeal 
briefi on the issue of the admissibility of brainwashing testimony in: Molko and Leal v. Holy Spirir 
Association (1983, 1986, 1988); Wallashdm v. Church of Saentology of California (1986, 1989); 
George v. ISKCON (1988); Kropinski v. World Plan Executive Council. (1988); Jorgensen v. Community 
Chapel (1989); and Greene and Ryanv. Maharishi mesh Yogi er ul. (1991). He served as a consulranr 
to the Society for the Saenrific Study of Religion for the purpose of coauthoring, with James Richardson, 
an mnicuC cur& brief on the admissibiliry of brainwashing resrimony in George v. ISKCON (1988). 
He also served as an advisor to the society for the Sciennfic Study of Religion and gave an invited 
presentation to the American Sociological Association with respect to their cosponsorship of an amicus 
Miae brief in Molko and Leal v. Holy Spirit Associadon (1988). In addition, as noted in h e  text, 
he submimed a declaration underpenalty ofperjury in U.S. v. Fishman (1990). 
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against their continued participation. Such arguments usually involve allegations 
that converts have been brainwashed and thus that they are being held in cults 
against their will. Ironically, in view of the allegations of coercion in cults, such 
rescued converts are frequently physically confined during the deprograming process, 
and the methods of persuasion are sometimes harsh and confrontational (Robbins 
& Anthony, 1986). Through the mid-1 980s numerous law review and other scholarly 
papers discussed such extra-legal “vigilante” deprograming (Babbit, 1979; Grim, 
1980; Pierce, 1980; Shepherd, 1985) and/or attempts to “legalize” deprograming 
through temporary guardianships or conservatorships granted to parents of adult 
devotees-the latter becoming a particularly popular topic for articles (Anthony, 
1979-80; Aronin, 1982; Bromley, 1983; Delgado, 1977, 1984; LeModt, 1978; 
Robbins, 1985; Shapiro, 1982,1985; Shepherd, 1983). 

In the last decade, legal a d o n  and scholarly commentary involving new religions 
has gradually shifted from the topic of deprograming to the area of civil suits. These 
suits are usually brought by ex-devotees claiming to have been manipulated, psycho- 
logically coerced, unduly inffuenced, mumatized and disoriented in cults. They 
demand compensation related to a variety of tort abuses, most commonly false impri- 
sonment, intentional infliction of emotional distress, and hud.  Commentary on 
such acrions is accumulating (Anthony, 1990a; Delgado, 1982,1989; Littell, 1989; 
Richardson, 1991, in press; Robbins & Beckford, in press). An even more recent 
trend in cult/brainwasbing litigation entails the use of claims involving brainwashing 
andor disorientation as the basis for insanity or diminished capacity defenses on 
behalf of ex-devotees accused of criminal misconduct. [Arguably this development 
can be traced back to the famous Patty Hearst case (Schefiin & Opton, 1978, pp. 
68-85).] In such cases as well as in ex-member civil actions and deprograming 
cases, a key procedural issue appears to be the admissibility of expert testimony 
on brainwashmg and psychological coercion under the Frye rule and equivalent 
standards (Anthony, 199Oa; DeWitt & Richardson, 1990; Richardson, 1991, in 
press) .* 

Challenging Received First Amendment Doctrines 
In order to understand the relationship between psychologicalllegal rationales for 
applying restraints on religiotherapy movements and constitutional protections of 
freedom of religion, it is imporcant to note that the role of deceptwn is highlighted 
in many of the formulations of those who argue the irrelevance of constitutional 
safeguards where cults are concerned (Delgado, 1977, 1982, 1984; Rosenzweig, 
1979; Singer & West, 1980). In the influential formulation of Delgado (1977,1982) 
the basic components of voluntarhess, Knowledge and capacity are said to be manipu- 
lated in such a manner that the convert never simultaneously possesses both proper- 
ties. Competent new recruits are deceived as to the identity and nature of the group. 

The Frye prinaple, Frye v. United Srata (1923), holds that the  theory b m  which experrs make 
their deductions “must be sufficienty established to have gained general acceprance in t he  particular 
field in which it belongs”. As interpreted in later cases, pardcularly United States v. Amaral (1973), 
the standard requires tha~ four conditions be satisfied (1) a proper expert, (2) a proper subjen, (3) 
an application of an explanatory saen&c theory that is “generally accepted” in rhe scientific community 
(some civil courts employ a lesser standard of “substantially accepted”,) and (4) greater probative than 
prejudicial or emotive &ect See Dewin and Richardson (1990) and Richardson (1991, in press) for 
discussions of the  Frye standard and culr/brainwashing litigation. 
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By the time the veil of deception falls, the neophyte, mumatized and disoriented 
by sleep deprivation, bad nutrition, exhausting labor, emotional manipulation and 
seductive pseudosolidarity, no longer retains a capacity to rationally evaluate the 
desirability of further p u p  involvement. His (or her) participation is thus essentially 
involuntary. The combination of ham (including psychological damage) to converts 
and involuntariness constitutes, in Delgado’s view, a basis for some mode of state 
intervention (Delgado, 1977, 1982; Robbins, 1985). State intervention does not 
infringe upon freedom of belief, because involuntary belief is not really belief in 
any authentic sense, and the first amendment was never intended to protect pseudo- 
belief of this sort. 

Key early cases did not respond favorably to such arguments. In Katz  v. Superior 
C a n  (1 977), temporary guardianship granted to parents of “Moonies” for the pur- 
pose of enforced deprograming were dismissed by an appellate court (LeMoult, 
1978). In the early hearings of Molko and Leol v. Holy Spirit Association (1983, 
1986), superior and appellate courts granted s u m m a r y  dismissal (later partly 
reversed) of suits by ex-‘‘Mmnies” charging false imprisonment, fraud and intenuo- 
nal infliction of emotional diswss. 

These decisions in Katz and Molko and Leal were made on received libertarian 
first amendment grounds. These grounds arise from well-known cases such as U.S. 
v. Ballard (1944) and U.S. v. Founding Church of SCKntobgy (1969). Docnines 
such as “The Law Knows No Heresy” were transferred from cases such as Ballard 
to Karz. Katz was a California case which established an influential precedent forbid- 
ding the use of conventional guardianship and conservatorship statutes to legalize 
the involuntary deprograming of persons who are not “gravely disabled”. The Katz 
case was much commented on (Anonymous, 1978; Bemick, 1978; LeMoult, 1978; 
Shepherd, 1983), and was cited in Molko and later cases. Thus in Karz the court 
suggested that when it was asked to determine whether a shift of religious belief 
“was induced by faith or by coercive persuasion is it not in turn investigating and 
questioning the validity of that faith?” (Katz pp. 987-88, quoted in LeMoult, 1978, 
p. 617). Religious beliefs and indocninational religious speech acts were viewed 
as inextricably interrelated such that questioning the authenticity qua spontaneity 
or consensual origins of religious belief was deemed tantamount to questioning its 
validity or the wisdom of its acceptance, which is beyond the scope of legal scruMy. 
Religious fraud has thus been considered nonjusticiable to the degree that allegedly 
hudulent claims are indeed grounded in religion (Heins, 198 1). In this connection, 
although Justice Douglas’ majority opinion in Ballard allowed a test of the sinceriry 
as opposed to the validity, of challenged religious claims, Burkholder (1974) notes 
that the influence of the position taken by Justice Jackson in dissent, that the question 
of sincerity is equivalent to a question of believability (and thus of validity), increased 
in repute in the two decades after Ballard, such that, “the guarantee of religious 
freedom means for many that neither the truth or falsity of religious beliefs, nor 
the good or bad faith with which they are held, can become legal issues” (Burkholder, 
1974, p. 33). 

Nevertheless, over the years and in the context of well-publicized scandals and 
“cult atrocities” involving such groups as Synanon, the Peoples Temple and the 
Bhagwan Rajneesh movement, which some have blamed on cultic brainwashing 
(Wooden, 1981), the view has gained ground that, in applying the first amendment, 
courts must take account of psychologically “coercive” conditions of “thought con- 
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wl” which undercut the voluntariness of conversion processes within manipulative 
authoritarian cults (Ofshe & Singer, 1986; Singer & Ofshe, 1990) and should perhaps 
properly mitigate the constitutional protection granted to some religious “exercise” 
which is not trulyfiee (Delgado, 1984; see also Stander, 1987). These ideas have 
become particularly popular and formidable when they have been disassociated fhm 
the controversial “remedy” of physically coercive, confrontational processes of 
“deprograming” (Delgado, 1982; Rosenzweig, 1979). Arguing for “disclosure legis- 
lation” which would curb cultic deception and thus “represent a valid secular regula- 
tion of the ‘manner of recruitment’ to protect the public from bud” ,  Rosenzweig 
(1 979) maintains: 

The novelty which “brainwashing” poses should not prevent legislative or 
judicial recognition of idensable and effective methods employed to under- 
mine ranonal thought and critical capacities. The law as an evolving body 
must adapt to technical developments in psychological theory as well as those 
of the physical sciences. The whole of the first amendment presupposes the 
autonomous and independent exercise of rights exercised therein. To the extent 
that deception vitiates the integrity of choice, and “thought controly7 vitiates 
autonomy, such legislation would vindicate rather than derogate the purposes 
underlying religious fieedom (p. 158).’ 

It is noteworthy in this connection that the highly interdependent formulations 
of legal theorist Richard Delgado (see above) and clinician Margaret Singer (Ofshe 
& Singer, 1986; Singer, 1978, 1990; Singer & Ofshe, 1990; Singer & West, 1980) 
constitute an affirmation that there exists a specific psychotechnology which can 
involuntady rransfwm beliefs and loyalties and which can clearly be distinguished 
from other, less powerful, processes of social  influence^.^ As such these formulations 
imply a sort of loophole in the first amendment. The constitutional prohibition 
against an inquiry into the validiry and authenticity of faith arguably does not apply 
if the faith in question is not voluntarily held or has been coercively imposed @el- 
gado, 1984). The rationale for state intervention is even stronger if there has been 
an endwing loss ofcapacziy, which, if both coerced and sufiiciently devastating, might 
even legitimate coercive deprograming (Shapiro, 1983, 1985).5 More “moderate” 
remedies such as compensatory civil suits (Delgado, 1982) may appear even more 

’ See Richardson (1986) for the history of a nearly successful anempt 10 enam disclosure legislation, 
arguably aimed primarily at the Church of Scientology and employing a “consumer proreccion” rationale, 
in Nevada in the mid-I 980s. 
‘ The important discussion by Singer and West (1980) ares Delgado’s legal theories. Singer has taaed 
in over 40 cases, many of them ad suits by ex-devotces developed in accordance with the Views set 
forth by Delgado (1 982). Analyses such as that of Singer and Ofshe (1 990) of ‘4he production of casual- 
tia” through cultic r i d s  may be developed in part to bolster the prospects of future TOR actions on 
behalf of alleged victims and casualties in hearings which frequently feature testimony by Singer and 
Ofshe in support of plaintiffs. 
’Shapiro (1983, 1989, responding 10 Delgado (1977), argues rhat only an individual’s ceasing 10 
be a “person” in the sense of losing a capaciry to af6rm a belief, if coercively induced, can just i fy  
the application of involuntaxy deprograming or counterindominative counseling, given the absolute free- 
dom of belief. Most allegations of c d v c  and nonmnsensual beliefhdcntiy uansformation, in Shapiro’s 
view, actually only specify a coerave change of identiry (‘he’s become a different person”) rather &an 
an acrual loss of personhodcapadty. The “new person” still enjoys li-eedom of belief and the tight 
to refuse involuntary uearment. 
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plausible given coerced orientational shifts and some impairment of personal auton- 
omy. 

The arguments by Delgado, Rosenzweig, and others suggest a way, based on 
“science”, of getting around the received libertarian doctrine protecting religious 
speech acts related to beliefs and creating a barrier to legal treatment of religious 
fraud. Legal and ‘‘scientific’’ facts cannot be considered in mutual isolation, particu- 
larly when “brainwashing” assertions are present. 

THE CALIFORNIA HIGH COURT AND MOLKO 

In Molko and Leaf n. Holy Spirt Association (1988) the State Supreme C o w ,  by 
a 6: 1 margin overturned the decisions of two lower courts granting summary dismissal 
of actions against the Unification Church for fraud and intentional infliction of 
emotional distress, while upholding the lower courts’ summary dismissal of the charge 
of false imprisonment. The M o b  decision marks a significant shift in the treatment 
of culthrainwashing issues away from interpreting these questions as purely legal- 
constitutional matters and toward seeing legal and scientific issues as fundamentally 
interrelated, given certain factual circumstances. 

The trial and intermediate courts responded favorably to a summary judgement 
motion which argued for an extension of the reasoning of the 1977 Kutz decision 
to ad suits involving brainwashing claims against religious groups. The brainwash- 
ing argument was seen by the lower courts as a constitutionally impermissible judge- 
ment on the authenticity of the Unificationist faith. In contrast, the majority 
California State Supreme Court opinion, expressed by Judge Stanley Mosk, suggests 
a gap in the constitutional armor protecting religiously indoctrinanve speech acts. 
In Justice Mosk’s view coercive persuasion is not in and of itself objectionable or 
bereft of constitutional protection when religiously based. With respect to fraud 
and emotional distress-the allowable causes of action in Molkei t  is not coercive 
persuasion per se, but rather its combination with deliberate and blatant deception 
in terms of the studied concealment of the basic identity of the Church and its 
uaining center prior to the adminimation of coercive persuasion that is properly 
actionable. “For it is one thing”, mites Mosk, “when a person knowingly and 
voluntarily submits to a process involving coercive influence, as in a monastery 
or a seminary . . . but it is quite another when a person is subjected to coercive 
persuasionwithout his knowledge and consent” (Mob, 1988, p. 60). Mosk contrasts 
the issue facing the court in Molko with the question which the court had to answer 
in Kutz whether it could “question the validity” of an allegedly brainwashed devo- 
tee’s faith. In Molko, ‘The legal question is simply whether a religious organization 
can be held liable on a traditional cause of action for deceiving nonmembers into 
subjecting themselves, without their knowledge or consent, to coercive persuasion”. 

The challenge here, as we have stated, is not to the church’s teachings or 
to the validity of a religious conversion. The challenge is to the Church’s practice 
of concealing its identity in order to bring unsuspeaing outsiders into its highly 
srructured environment (Molko, p. 59). 

Justice Mosk and his colleagues in the majority in Molko have thus established 
a fairly narrow circumstances-deliberate concealment of the identity of the organiza- 



Brainwashing 1 1  

tion-which deprives religious speech acts involving coercive persuasion of the pro- 
tection they would otherwise receive under the first amendment. This is indeed 
a slender exception to the Katz doctrine of the constitutional impermissibility of 
evaluating the authenticity of (even allegedly “coerced”) faith.6 

Despite the apparent narrowness of the exception to received constitutional inter- 
pretation carved out in Molko, the decision of the State Supreme Court reversing 
the grant of summary judgment has been received with significant alarm by defenders 
of the rights of religious minorities (L~ttell, 1989; Post, 1989; Richardson, in press). 
Parenthetically, although Judge Mosk’s opinion reiterates several times the vital sig- 
nificance of the deliberate concealment of the group’s identity, it is conceivable 
that the MoZko decision could end up being interpreted more broadly to widen 
the range of insupportable “deception”, and increase the number of items which 
must be disclosed by a group to shield it from a suit by an ex-devotee for fraud 
or emotional distress. The increasing emphasis by some scholars on the putatively 
dangerous quasihypnotic processes and associated disorders which can arise fiom 
d t i c  practices such as repetitive chanting, meditation rituals or guided visualizations 
(Singer & Ofshe, 1990), may presage such a strategy. Although this line of thought 
was rejected by a California appellate court in a case involving Hare Krishna, George 
v. ISKCON (1989), the appellate opinion was decertified by the State Supreme 
Court (Richardson, in press). One barrier to generalizing the notion of d t i c  “decep- 
tion” beyond the concealment of a group’s identity may be the increasing entangle- 
ment of claims about deception and damage with implicit derogation of the validity 
of religious doctrine. It is difficult to separate evaluation of the effects of belief 
(or rituals which make beliefs seem compelling) from evaluation of belief itself. 
Thus, in Murphy v. ISKCON (1 99 1) the Massachusetts Supreme Court drastically 
reduced an award against the Hare Krishnas on the grounds that testimony placed 
the defendants in a position of having to attempt to prove that their beliefs are 
w o d y  of respect. 

MOLKO AND THE EVALUATION OF EXPERT 
SUBMISSIONS ON BRAINWASHING 

In rejecting summary judgment, the Court did not clearly face the issue of the 
scientific status of the declarations on brainwashing by clinicians Singer and Benson 
offered by the plaintiffs. The court rejected constitutional arguments for excluding 
the declarations as well as arguments positing an alleged c o d k t  between the declara- 
tions of the plaintiffs and that of Singer and Benson. In a footnote (Molku, p- 56, 
n. 13), the Court evinced procedural grounds for d e c l i i g  to consider additional 

’ It is possible to argue bat  the fccent US. Supreme Court decision in Employment Division v. Smith 
(1990), which arguably weakens the constitutional prorection of religious-he exerase by throwing our 
the ‘‘compelling stare interest” regulatory standard, makes an “exception” to the constitutional proteaion 
of religion unnecessary, char is, ‘%brainwashed” religious conversion can be routinely justidable. There 
are indications, however, in the Courr’s opinion in Smith that B&rd is still operative and religious 
‘‘expression’’ and speech acts are still granted substantive proteaion, although the opinion is not unambi- 
guous (Laycock, 1990). Delgado (1984) mainrains rhar onlyfreo (as opposed to coerced culnc) exercise 
is consrimtionally protected! 
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arguments which were put forward by the defendants for exclusion of the declarations. 
Finally, the constitutional grounds for excluding brainwashing submissions were 
considered (and rejected), “in terms not of the declarations but of the brainwashing 
theory itself”, because “we find the basic theory is amply stated in the plaintiffs’ 
own declarations” ( M o h ,  p- 55). 

It seems clear, then, that the State Supreme Court’s reversal of the lower courts’ 
grant of summary judgment did not prqudge the question of the scientific admissibiliv 
of the testimony on the alleged brainwashing of the plainti‘s, which would have been 
offered by plaindffs’ experts, Drs Singer and Benson, had not a settlement precluded 
the case fkom coming to trial. In terms of the Frye rule, which generally govems 
the admissibility of expert testimony in federal courts and (in various modified forms) 
in many state COLUTS, the State Supreme Court opinion may indeed have certified 
that the Singer-Benson testimony would have a proper s&ject, that is, the facts 
adduced by the experts could not be excluded a pna’ on legal or constitutional 
grounds. The Court did not consider (and did not need to consider for summary 
judgment purposes) whether “proper experts” were involved, whether the brainwash- 
ing theory was “generally acceptable” in the scientific community, or whether the 
testimony would be “more probative than prejudicial”. Yet these questions about 
the testimony continually being offered in a growing number of cases involving 
claims about brainwashing are now, as a result of the Molko decision, of enhanced 
relevance. The impact of the MoIko precedent will surely be to reinforce the perceived 
interdependence of legal and social saentific principles in the adjudication of “brain- 
washing” and psychological coercion claims. Molko has identified a circumstance 
(initial concealment of a group’s identity) in which coercive persuasion as a fact 
pattern is relevant and its meaning and effects can be addressed by a social scientist 
qua “expert”. 

MoZko on the Nature of Brainwashing 
In the majority opinion the judge in Moho mes to avoid pronouncing definitively 
on the various conmvelsies surrounding “brainwasbhg”, pardcularly its effectiveness 
and whether it requires a context of physical force, restraint or brutality, and, more- 
over, whether “certain religious groups” employ brainwashing. “We need not resolve 
the conuoversy; we need only conclude that the existence of such views compels 
the conclusion [that plaintifPs brainwashing claims creates a factual issue: were 
they brainwashed?] which, if not precluded by other considerations, precludes a 
grant of summary judgement” (MoZb, p. 55). Yet this argument may cut both 
ways, that is, regarding the “scientific” issue, the exisrence of wntroversy may work 
against the admissibilig of testimony, particularly if a “generally accepted” standard 
is used. 

Despite Judge Mosk’s overt evenhandedness and agnosticism, his opinion charac- 
terizes brainwashing in such a way that certain arbitrary quasiempirical statements 
about brainwashing are made which, as we shall see, connect up with key variables 
which discriminate different models of systematic coercive-manipulative influence 
or “thought reform” (Anthony, 1990a). As we shall argue later, these variables 
specify the questions which need to be answered if brainwashing ideas are to be 
of sufficient relevance and stature to be constructively applicable in court. The 
answers that a theory gives to these questions define its position relative to the 
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issues of involuntariness and of drawing the line between coercive persuasion and 
normal processes of social iduence. 

Quoting Webster’s Ninth New Collegiate Dictionary (1987, p. 175), Mosk defines 
brainwashing as “a forcible indoctrination to induce someone to give up basic politi- 
cal, social or reiigious beliefs and attitudes and to accept contrasting regimented 
ideas” (MoZh, p. 54). Mosk notes that the particular methods of indoctrination 
vary, but, now quoting a 1980 Minnesota deprograming case (Peterson v. Sorlien, 
1980) [on Peterson, see Grim (1980) and Robbins 1985) 1, he af i i rms that in essence 
brainwashing: 

is fostered through the creation of a controlled environment that heightens 
the susceptibility of a subject to suggestion and manipulation through sensory 
deprivation, physiological depletion, cognitive dissonance, peer pressure and 
a clear assemon of authority and dominion. The aftermath of brainwashing 
is a severe impairment of autonomy and [04 the ability to think independently 
which induces a subject’s unyielding compliance and the rupture of past con- 
nections, affiliations and associations (Pemon v. Sod&, 1980, quoted in 
MoZko, p. 54). 

The Webster-Mosk term, “$forcible indoctrination” (our emphasis) might appear 
to suggest the necessity of physical coercion. At any rate brainwashing is forceful: 
someone is “induced” to give u p  his or her basic beliefs. Brainwashing thus pertains 
to beliefs: it is about giving up basic beliefs and being induced to accept “contrasting, 
regimented ideas”-not just any ideas but ideas which “contrasty’ with one’s prior 
“basic beliefs” which one is induced to relinquish. One accepts “regimented” ideas 
uniformly conformed to in an extreme group with a “conmlled environment” which 
heightens suggestibility to manipulation. The ideas one accepts after indoctrination 
are surely not ideas one was initially predisposed to accept, that is, ideas convergent 
with the basic beliefs one is now induced to part with. Brainwashing thus runs 
roughshod over predispositions. Finally, the consequence of brainwashing is a severe 
impairment of personal autonomy and of the ability to think independently. Brain- 
washed indoctrinees are defective thinkers who lack the capacity to think for them- 
selves. They would appear to have nearly become sort of zombies and robots. 

Judge Mosk is here producing quasiscientific judgmenrs dour  the nature of an alleged 
social process, which social scientists need not necessarily accept, as they may have 
to accept his characterization of the legal situation in California. For example, author- 
ities such as Robert Lifton (1 96 1) and Edgar Schein (1 96 l), whom Mosk character- 
izes as ‘‘highly respectable” experts whose views are central to the plaintiffs’ case 
(MoZko, p. 54), actually reject the tenn“brainwashing” precisely because of its conno- 
tation of an all-powerful demiurge which totally overpowers one’s will (see especially 
Lifton, 196 1, p. 4; see also Anthony, 1990a). Lifton and Schein are also characterized 
in MoZko @. 54) as attesting to the effectiveness of brainwashing, although Schein, 
an expert on Chinese coercive persuasion of Korean War POWs, actually thought, 
as do a number of scholars, that the Chinese program was relatively ineffective 
(Schein, 1959, p. 332; see also Anthony, 1990a; Schefiin & Opton, 1978). 

The majority opinion in Moho is committed, however, to an “involuntarist” con- 
ception of brainwashing in which loss of capacity robs indoctrinees of control over 
their own ideation. This makes possible fuliillment of the condition of “justifiable 
reliance” in an action for ffaud (MuZKO, p. 53), that is, the initially deceived plaintiffs 
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had actually joined the Unification Church only afrerthey had discovered the group’s 
identity, but by then they were allegedly incapacitated. There is an obvious application 
here of Delgado’s theory of the inverse relationship of “knowledge” and “capacity” 
in cultic indoctrination, which creates a situation such that recruits are at all times 
either deceived or incapacitated pelgado, 1977, cited in Molko, p. 54) and thus 
cannot give informed consent to what they undergo (Delgado, 1982). 

As we have seen, brainwashing, as conceived in the Molko opinion, involves a 
radical loss of capacity and an invoZunta y commitment. Only this kind of a theory 
could meet the condition of justifiable reliance in fraud litigation, since the plaintiffs 
were admittedly undeceived when they formally joined the Church, and thus could 
only be st i l l  influenced by the initial deception if, prior to gaining knowledge, they 
had become incapacitated. The implication would appear to be that incapacity is 
immersible (Delgado, 1982), or at least enduring, and also quick-acting. Incapaci- 
tation must be a fairly rapid process, otherwise one might come to possess knowledge 
before one was deprived of the ability to make use of such information, and there 
would be a kind of “window” of informed consent. By implication the precise point 
at which capacity was lost can and must be identifed. 

What is “incapacity” here? What does it mean to say that one is incapable of 
evaluating one’s fimher involvement in a group? How does brainwashing induce 
such an incapacity and how do we know a devotee is no longer capable of rational 
monitoring of organizational cornmiment? There are two possible approaches here. 
One approach is a tuutobgical approach. If one “loves” someone, one may mdy 
be unable to leave that person; similarly, any “deep believer” (Shapiro, 1983, 1985) 
may be by definition incapable of shedding his religious beliefs or religious identity. 
But this approach is mvial and it does not discriminate between different modes 
of decision making. Yet this mvial tautology may lurk behind other more prepossess- 
ing assertions, that is, what may be seen by some as brainwashing may also be 
viewed as mere intensity of faith (Shapiro, 1978). The second approach discriminates 
or “draws the line” in terms of identifying some kind of defective thinking or inferior, 
nonautonomous thought processes amounting to “severe impairment . . . of the abi- 
lity to think independently. . .” (Molko, p. 54). 

The confusion of the two approaches is indicated in Delgado’s statement that 
the cult “information is parceled out only as the cult perceives that the person 
has lost the capacig to respond according to his or  he^ ordinayji-ame of reference” @el- 
gado, 1982, p. 551, our emphasis). So incapacity therefore, nuns out to be an 
inability to employ one’s prior fiame of reference, and, presumably, a brainwashed 
devotee would be distinguished by his or her not employing hisher old frame of 
reference. Yet a shift of h e  of reference or “universe of discourse” is a frequent 
meaning of “conversion” itself (Snow L? Machalek, 1984) whether or not it has 
been “inducedy’. The second approach collapses back into the mvial tautology. 
A shift of fiame of reference is the empirical indicator of lost capaciry, but any 
‘‘convert” is by definition incapable of seeing things as he or she once saw them. 
Evidence of conversion is automatically evidence of brainwashing, given a sufficiently 
pejorative view of the conversion outcome (Shapiro, 1978). 

The notion of loss of autonomy and inability to think independently ought to 
be testable. Yet despite all the suggestive references to distorted or defective thought 
processes, no clear empirical standards have really been forthcoming. Opponents 
of ‘‘cults” tend to infer coercion from the fact of conversion plus recitations (e.g., 
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from ex-devotees) regarding the groups’ methods.’ Indeed, Judge Mosk appears 
to consider any structured regimen or systematic indoctrination process in a discip- 
lined communal sect, or even a monastery (Molko, p. 60), problematic when it 
is combined with concealment of a movement’s identity. This combination is said 
to create a mable issue of fact which a court is not constitutionally barred from 
addressing. But this does not resolve the issue of how we are to answer this query. 
There is no definitive and clearly bounded “syndrome” or trait complex fi-om which 
a brainwashed condition may be inferred (Lund & Segal, 1987; Reich, 1976). There 
is, moreover, no consensus on various vital issues involving the effectiveness of brain- 
washing, the necessity of physical coercion, the name and degree of “coercive” 
infiuence essential to produce involuntatiness via incapacity, the role of indocninees 
preconversion predispositions, the definition and significance of distorted thought, 
etc. Delgado (1977, 1982) and Judge Mosk make certain key assumptions in these 
areas, but these issues were not formally resolved in Molko. In fact these variables 
discriminate.two Merent kinds of models of manipulative social influence. 

I D E ” G  CRUCIAL VARIABLES 

An influential paper by Anthony (1 990b), building upon an earlier analysis developed 
for an Amicus brief in George v. ISKCON (Amicus, 1988),* reviewed the history 
of brainwashing theories (see also Scheflin & Opton, 1978, pp. 22-105) and formu- 
lated key variables which discriminated earlier, crude and mechanistic or “robot” 
theories of brainwashing from the more sophisticated manipulative social influence 
(“coercive persuasion”, “thought reform”) models of Schein (1961) and Lifton 
(I  96 1). Anrhony (1 990a; Amicus, 1988) contends that the testimony regulariy pre- 
sented in court over the past decade by M a r g a t  Singer and several colleagues 
has been strikingly convergent with the earlier “robot” models, although she and 
her colleagues have claimed to be applying the theories of Schein and Lifton; more- 
over, their published scholarly work has diverged somewhat h m  their court testi- 
mony and has presented more complex and sophisticated formulations (Ofshe & 
Singer, 1986; Singer & Ofshe, 1990; Singer, 1990). Limitation of space precludes 
us &om presenting the details of this argument here, and our emphasis will be 
mainly on specifying the differentiating factors or variables. 

It should be noted, however, that the “robot” models tend to be particularly 
characterized by use of the “brainwashing” term, explicitly rejected by Schein and 
Lifton, and by an emphasis on the overwhelming of a totally dominated subject’s 
will. The brainwashing model was originally formulated by Edward Hunter (1951, 
1960), a journalist and publicist for the CIA, who claimed that brainwashing is 
so effective a technique of extrinsic mental coercion that a person could be trans- 
formed into a sort of zombie or robot. “The aim is to create a mechanism in flesh 
and blood, with new beliefs and new thought processes inserted into a captive body” 
(Hunter, 1960, p. 309). Also significant have been the cruder social science formula- 

’ Commenting on the Singer-Benson declaration, the Molko mal court found, “Both doctors . . . seemed 
to have reasoned backwards from their disapproval of . . . [the Church’s] methods to the conclusion 
that plaintiffs were not thinking freely because t h 9  were persuaded by than” (quoted in Molko, 1986, 
n. 9). 

Dick Anthony and James Richardson worked on the brief with lawyers. Key seaions wrinen by Anthony 
in pan antidpared the analpis ofAnthony (1990a) and the argumenthere. 
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dons of Sargent (1957), who linked religious revivalism and Pavlovian conditioning, 
and especially, Farber, Harlow and West (1957). Farber, Harlow and West, whose 
conditioning model emphasized debilitation, traumatic stress and induced defective 
thought pattems in allegedly brainwashed American POWs, and thematized “the 
3 DS”, Dependency, Debility and Dread. Farber et al. were criticized by Schein 
(1961, pp. 205-211), but their “3-D” model has strongly influenced Dr Singer, 
whose court tesdmony on cultic mind control in the early 1980s expanded their 
3D model into a presentation of the “5-Ds”: Deception, Debility, Dread, Depen- 
dency and Desensitization (Singer, 1983; Anthony, 1990a, pp. 307-3 16). 

In general, the “robot” models can be defined in terms of polarities regarding 
the interrelated factors discussed below. 

Effectiveness of Brainwashing (Conversion) 
We have seen that Mosk cites Lifton and Schein regarding the “amazingly effective” 
quality of brainwashing (MoZko, p. 54), although Schein appears to actually have 
considered the communist Chinese program to be a relative “failure” at least, “consi- 
dering the effort devoted to it” (Schein, 1959, p. 332; Anthony, 1990a, p. 302). 
A key question which must be addressed is what is actually changed as a result 
of brainwashing? For Judge Mosk, as we have seen, brainwashing entails a shift 
from one’s prior “basic beliefs” to another set of “sharply contrasting” beliefs orga- 
nized in a rigid, “regimented” system. Yet others suggest that the changes are more 
behavioral than ideological. Sfhein saw genuine ideologist change or conversion, as 
opposed to mvial acts of collaboration, to be quite rare among American POWs, 
a view also taken by Lund and Wilson (1977, p- 348) and Scheflin and Opton 
(1978). There is a range of opinion as to what really changes in a “though reform” 
situation and what the indoctrinators really intend to accomplish. In general, the 
more simplistic and mechanistic (“robotic”) the model, the more almost superhu- 
d y  effective brainwashing is said to be and the more its impact is said to be 
directly on belief. 

Predisposing Motivational Factors 
This issue is closely related to the conversion premise, that is, ifpostindominational 
change involves forsaking “basic beliefs” and adopting “contrasting” beliefs (Molko, 
p. 54), then the possibility that converts have significant predispositions which are 
convergent with and prepare them for cultic ideological patterns is more or less 
excluded. Thus Delgado tends to mvialize predispositional factors by viewing them 
as mere vulnerabilities or susceptibilities, that is, buttons which manipulative indoc- 
trinators push. Thus the cult proselytizer “elicits a subject of concern to the target 
such as war, race or poverty . . . or the moral ambiguities of modem life” (Delgado, 
1982, pp- 546-7). Judge Mosk (Molko, p. 55) notes, that, “according to the theory 
of coercive persuasion”, the latter, “operates, in part, by first amplifying the subjects’ 
concerns and anxieties and then providing a means of satisfying them”. Thus, the 
converts’ pertinent predispositions are merely “concerns and anxieties” manipulated 
by the group rather than dynamic independent factors underlying commitment. 
However, nontrivial predisposing motives were found to be vital to the influence 
process by both Lifton (1961, pp. 117-132,207-222) and Schein (1961, pp. 104- 
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1 lo), that is, the conversion process was not wholly exninriC and involuntarist as 
posited by the cruder models which thus downplay predisposing factors. (See 
Richardson, 1985, for a review of research indicating that conversion to new religions 
is generally based upon active motives rather than the passive effects of conversion 
techniques.) 

Deception and Defective Thinking 
The ability to “think independently” is impaired as a consequence of brainwashing 
(Molko, p. 54). Dr Singer has testified that, through continuous repetitive “chanting 
where she was rrained not to think while she was with the [Hare] Krishnas”, Robin 
George was put in a condition in which, “she has her mind get off the track and 
go blank” (Singer, 1983, p. 6325, our emphasis). (See Richardson, 1991, for a 
discussion of Singer’s testimony in the George mal and in related cases.) Defective 
thought is related to disassociated states and hypnotic processes. It is also related 
to deceprion, which is a functional equivalent of defective thinking in shielding con- 
verts from truth, that is, f i e  be&. is seen as leading persons to join or remain 
in an extreme group. 

Disassociation and Hypnotic Suggestion 
This emphasis is closely related to defective thought. It is also related to suggestibility/ 
susceptibility themes brought out in Molko @. 54) .  Schein (1959, p. 437; 1961, 
p. 237) repudiates the notion that coercive persuasion involves disassociation, hyp- 
nosis and mental distortions. Rather, coercive persuasion attempts to produce “ideo- 
logical behavioral change in a fully conscious, mentally intact individual” (Schein, 
1959, p. 437). However, the recent scholarly formulations of Singer on cultic coercion 
(Singer & Ofshe, 1990; Ofshe & Singer, 1986) increasingly stress hypnotic states, 
and her testimony has stressed “Atypical Disassociative Disorder” (ADD) h m  
DSM, IKI (Singer, 1983), although other mental health professionals consider ADD 
to be an overly vague category (Lund & Segal, 1987). 

Debilitation and Stress 
This theme, prominent in the Debility-Dependency-Dread (3D) formulation of 
Farber et ul. (1957), and also stressed by Delgado (1977, 1982), is closely related 
to both defective thinking and hypnodisassociation, as converts are thought to 
actually become too debilitated to think straight. However, in the communist POW 
context, physical debilitation was so severe that one-third of the POWs died, yet 
Schein found that among the survivors, the clarity of their thought processes had 
not been diminished. Singer (1983) testified that serious debilitation and resulting 
impairment can be produced by a Hindu vegetarian diet and related physical prac- 
tices. 

Harm 
This is a key variable which is not featured in the analysis of Anthony (1990a), 
but which is essential to justify state intervention (Delgado, 1977). The Molko major- 
ity opinion cites Delgado (1977) and seems to accept his notions as the great risk 
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of cult involvement, that is, some individuals who undergo coercive persuasion 
“emerge unscathed, many others develop serious and sometimes irreversible physical 
and psychiatric disorders . . .” (MoZko, p. 60). Various clinical and psychometric 
studies of devotees of well-known “cultsy’ (Ross, 1983; Ungerleider & Wellisch, 
1979) have found little or no personality disorder or cognitive impairment. A special 
class of “harmfuly’ groups (“cultsYY) is posited but on what grounds and with what 
boundaries? 

Physical Coercion and Drawing the Line 
These two items are closely interrelated because physical coercion represents one 
possible (and relatively objective and tangible) way of drawing the line, which, how- 
ever, Singer, Delgado, and other workers reject. There is a controversy over whether 
Schein and Lifton, as “classic” experts on “thought reform” w o n ’ s  term) and 
“coercive persuasion” (Schein’s term), think that brainwashing requires physical 
threat or restraint, although Mosk assumes that they do reject a physicality curdng 
point (MoZko, pp. 54-55) and cites Scheflin and Opton (1978) as having a different 
view.’ (Anthony (1990b) reviews the controversy in his declaration in Fishman.) 
In his testimony in the Hearst case, Lifcon appears to employ a physical threat/ 
brutality cutting point in differentiating involuntary-incapacitating brainwashing 
from less potent and more common manipulative social influence (Idton, 1976, 
pp. 327-328; see also Anthony, 1990a, p. 305). However, Singer (1983) affirms 
that a nonphysical line can be drawn on the basis of the intensity and pervasiveness 
of social conditioning, yet she offers no theoretical grounds for the basis on which 
an objective independent observer could make that determination. 

It might be thought, following some suggestive passages in Molko (pp. 59-60), 
that deception alone could “draw the line” once it is acknowledged that many, includ- 
ing some quite reputable groups, use coercive persuasion. Yet, since the Molko plain- 
t i f fs  and other “Mooniesy’ generally joined the Church only after they ceased to 
be deceived, Delgado’s argument as to postdeception incapaciw and involuntariness 
is crucial to provide “justifiable reliance” for an action for fraud (Delgado, 1977, 
1982). The “boundary” of (or “cutting point” for) incapacirating indoctrination 
must thus be clarified apart from the question of deception. 

EVALUATING THE ADMISSIBILITY OF 
BRAINWASHING TESTIMONY 

Robert Lifton (1961, p. 4) notes that there exists a false and misleading image 
of‘brainwashing” as an all-powerful demiurge and a method for “achieving total 
control over the human mind”. Loose usage of this lurid term, “makes the word 
a rallying point for fear, resentment, urges toward submission, justification for failure, 
irresponsible accusation, and for a whole gamur of emotional emernism” w o n ,  
196 1 , p. 4). Thus, juries often appear quite eager to believe that strange and unpopu- 
lar “cults” employ all-powerful and illegitimate practices to enslave remits and 

’ At lean one important case not directly involving cults, that is, Unired States v. Kosminski, reached 
a decision on the admissibility of brainwashing testimony that interpreted Lifton’s thought reform theory 
as requiring the presence of crmrme physical coercion before it is relevant. See below, pp. 29-30. 



impose on them what are perceived as othenvise unbelievable notions. The trials 
of ex-member suits against unconventional religious movements for harms 
accomplished via mind control, “are generally characterized by attempts to incite 
fear and hatred of a strange faith” (Laycock, 1990, pp. 45-46). Thus, “such cases 
provide minimum opportunities for judges to control juries” (Laycock, 1990, p. 
65). In this context the gate-keeping function of the (particularly appellate) judiciary 
becomes vital, and careful scrutiny must be applied to proffered expertise in this 
legally novel area. 

Recently a number of cases have generated procedural cod3icts regarding the 
admissibility of testimony (usually that of psychologist Margaret Singer and sociolo- 
gist Richard Ofshe) about brainwashing under the Frye standard or its equivalents. 
The testimony has been excluded in several cases, for example U.S. v. Fishman 
(1990), Greene andRyan v. MahmishiMehesh Yogi(1991) and judgments depending 
on such testimony have been overturned on appeal because of its having been inappro- 
priately admitted in others, for example George v. ISKCON (1988), KrOpnski v. 
Wwld Plan Erecutve Council (1988). Anthony served as a consultant in these cases 
and some version of the argument developed in t h i s  paper has been presented to 
the court in each of them, for example in premal motions, appeal or amicus curiae 
briefs, or in his own declaration, or through submission of his article (1990a) on 
this issue (Richardson, 199 1, in press). 

Before discussing a key case, U.S. ZI Fishman (1990), we will list points that 
appear to be more or less accepted, at least in terms of lip service, by all parties 
including those judging the procedural motions concerning admissibility: (a) the 
work of Schein and Lifton is primary, “foundational scholarship” in the area of 
brainwashing, coercive persuasion, etc.; (b) the transfer of t h i s  work h m  its original 
Maoist, state-sponsored, totalitarian context to formally voluntary American associa- 
tions such as religious movements needs to be independently evaluated; (c) there 
needs to be independent research on the involuntary and incapacitating quality of 
social processes in “cults”; (d) the theories and models put forward in this area 
must be capable of “drawing the l i e ”  on objective, theoretical grounds; and (e) 
the theory must be based on scientific research as opposed to merely intuitive appli- 
cations of theory h m  other domains. 

Key issues involve the formal agreement of Singer and Ofshe’s theories with Lifron 
and Schein’s foundational work (e.g., the argument over physical coercion as a 
salient cutting point for Schein and Lifron), and the scientific adequacy of Singer 
and Ofshe’s application of their vision of Lifton and Schein’s theories to a radically 
new context of religious and therapeutic voluntary associations. Implied data sources 
and methodological operations for assessing these points are: (a) f o d  interpretation 
of Lifton and Schein’s work (d Richardson & Klboume, 1983); (b) evaluation 
of the scientific adequacy of the aansfer of their theories to a new setting; (c) the 
positions of relevant professional associations with respect to the scientific adequacy 
of theories used in brainwashing testimony; and (d) investigating the conformity 
of Singer and Ofshe’s theories to other scholarly work on controversial religiotherapy 
movements [for surveys of recent studies, see Barker, 1986; Galanter, 1989; Richard- 
son, 1985; Robbins, 1988; Rochford & punris, 1989; Snow & Machalek, 19841. 

In addressing the admissibiliry problem, Judge Jensen in Fishman (see below) 
tended to take into account only the issues of the formal relationship of Singer’s 
and Ofshe’s testimony to Lifton’s and Schein’s theories and of the position of pro- 
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fessional associations on the scientific status of Singer‘s and Ofshe’s testimony. (The 
positions that professional associations took on this issue, however, were based at 
least partially upon an assessment that Singer’s and Ofshe’s testimony deviated from 
its purported theoretical base.) Singer and Ofshe tended to respond to criticisms 
almost exclusively in terms of the issue of the conformity of their testimony to its 
purported theoretical foundation (and only to the physical coercion issue) and to 
ignore other questions. The Fishman decision, then, would seem to indicate that 
an approach to evaluating brainwashing testimony which focuses upon the formal 
agreement or disagreement between such testimony and research on Communist 
brainwashing can help to resolve the issue of its admissibility. 

The Fishman Procedural Ruling 
Fishman, a member of the Church of Scientology, embezzled money and was med 
in federal court. His counsel wished to employ criminal defenses of insanity and 
diminished capacity based on the argument that the defendant, initially unstable, 
was subsequently deeply disoriented and impaired by cultic brainwashing such as 
to undercut his responsibility for the criminal acts he perpetrated. The importance 
of the Fishman case is partly in terms of its “dialectical” quality with regard to 
the law and social science interface. Multiple declarations were sequentially submit- 
ted by both sides which interactively responded to each other in such a manner 
as to evolve an ordered dialogue. 

Responding in part to Anthony’s earlier paper (1990a), Singer and Ofshe focused 
primarily on the interpretation of Schein and Lifron and the question of physicality 
as a brainwashing boundary or cutting point. Letters horn Schein and Lifton were 
produced in which the writers maintained that their theories were intended to apply 
both to persons who were physically abused and to those who were not. Anthony’s 
(1 990b) response was to clarify the nature of physical coercion and point out that 
deviant Chinese intelligentsia formally “volunteering” for reeducation (and studied 
by Lifton) were still under physical coercion, which is intrinsic to the nature of 
a militarized, totalitarian society with a brutal, dictatorial regime. Indeed, Ofshe 
and Singer have elsewhere (1 986, p. 8) aclmowledged indocninees’ residual anxiety 
over the “potential for physical abuse” in Maoist-Stalinist thought reform programs. 
Anthony (1990a, 1990b) has also noted that reliance on certain chapters in the 
work of Schein (196 1, pp. 269-282) and Lifton (1 961, pp. 436-46 l), which specula- 
tively apply their theories to Western senings and institutions, will undercut line 
drawing because the foundational scholars, particularly Schein, in his book, Coercive 
Persuasion, identified elements of coercive persuasion in conventional and noncontro- 
versial groups and institutions such as college fi-aternities, conventional religious 
orders or mainline Christian denominations. It would seem, then, that conceptualiia- 
tions based on Schein must either highlight those of his statements which appear 
to identify physical captivity as a defining property of coercive persuasion (Schein, 
1959, 1961, pp. 124-127) or else accept the other statements which seem to treat 
coercive persuasion as pervasive in many conventional structures (Schein, 1961, 
pp. 260-282). Reliance on these latter statements will inhibit line-drawing. L ‘ A ~  
generally used”, Ofshe and Singer have acknowledged elsewhere (1986, p. 20), 
“ ‘coercive persuasion’ connotes a substantial reliance on physical abuse and impn- 
sonment.” 
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In his opinion on the procedural motion to exclude the Singer-Ofshe testimony 
in Fishman, Judge Jensen accepted the major outlines of Anthony‘s analysis of the 
inadmissibility of brainwashing testimony as expressed in his declaration (1 990b), 
and in his book chapter that was submitted as an appendix to his declaration (1 990a). 
Although Jensen did not accept the contention that physical force was an absolute 
cutting point in the foundational theories, he, nevertheless, interpreted the Views 
of Schein and Lifton in terms of a continuum of coerciveness with extreme physical 
coercion as one pole and ordinary social influence as the other. (See Anthony, pp. 
304-307, especialIy footnote 17.) 

Jensen rejects, moreover, the contention that Lifton’s and Schein’s theories have 
provided a foundation whereby Ofshe and Singer “can pinpoint with scientific accur- 
acy the degree of nonphysical coercion necessary to overcome the free will of a 
person having a certain personaliry composite” (Memorandum Opinion, p. 13). 
Without physical force as a boundary, there is no natural or objective cutting point 
as to when coercive persuasion is potent enough to overcome free will. ‘“There 
is no consensus within the scientific community regarding whether the deprivadon 
of k e  will occurs in these [nonphysically coercive] circumstances” (Memorandum 
Opinion, p. 14). In this connection, Jensen noted Dr Lifton’s “own reservations 
regarding the application of coercive persuasion theory to cults” (Memorandum 
Opinion, p. 14; Lifton, 1987, pp. 218-219). 

‘‘Thought reform is a complex and controversial topic within the scientific com- 
munity, and the defendant bears the burden of establishing a scientific basis, reliabi- 
lity, and general acceptance of his proffered testimony” (Memorandum Opinion, 
pp. 14-15). The  defendant could not meet this burden in part because it appeared 
that the “Singer-Ofshe thesis” was not accepted in either the American Sociological 
Association (ASA) or the American Psychological Association (APA). Both the ASA 
and APA had originally signed on to briefs supporting the defendants at different 
stages of the Molko litigation. Both associations subsequently withdrew their signa- 
tures, either for procedural reasons (APA), or for reasons which did not indicate 
to Jensen a repudiation of the original position (ASA, see Memorandum Opinion, 

The APA had appointed a task force headed by Dr Singer to consider contemporary 
manipulative influence techniques, however, after the Singer report was received 
and evaluated by outside reviewers, it was rejected by the APA and has not been 
released (Anthony, 1990a). “The M A  found that Dr Singer’s report lacked scientific 
merit and that the studies supporting its findings lacked methodological rigor” 
(Memorandum Opinion, 1990, p. 10). Seeminglyfollowingargumentsin submission 
by Anthony (I 990a, 1990b) on behalf of the prosecution, Judge Jensen concluded 
that, “the scientific community has resisted the Singer-Ofkhe thesis applying coercive 
persuasion to religious cults” (Memorandum Opinion, 1990, p. 11) and that the 
Frye standard criteria had not been met. Dr Ofshe was barred from tesnfying and 
Dr Singer, an experienced clinician, was allowed to testify as to Mr Fishman’s mental 
state but not as to cultic mind control. Fishman subsequently elected to plea bargain. 

p. 11). 

Additional Procedural Rulings 
United States v. Kosminski (1987), involved a federal prosecution for involuntary 
servitude in which the alleged victims, who were mildly retarded, worked for a Michi- 
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gan family (this was not a “cult” case). The state presented Dr Strock as an expert 
&mess on the “captivity syndrome”, which was identified as a specification of Lif- 
ton’s concept of thought reform. The circuit court majority found that the testimony 
of Dr Strock had been wrongly admitted, “because a foundation was not laid to 
establish its conformity with a generally accepted theory” (Komtinski, p. 1194). 
Judge Krupansky‘s concurring opinion identified physical captivity and “the ever 
present threat of force or even death” as a factor contributing to the transformation 
of indoctrinees studied by Efton (Kosminski, p. 1204). Krupansky also suessed 
that the courtroom is not a laboratory and that testimony about psychological coer- 
cion and its effects on susceptible persons must conform to certain standards. The 
Supreme Court, which affirmed the decision of the Sixth Circuit, did not address 
the admissibility of testimony issue but explicitly rejected the government’s attempt 
to broaden the conception of involuntary servitude to include psychological coercion 
(United States V. Kosminski (1 988). Such inclusion would criminalbe a wide range 
of daily activity and might jeopardize “a religious leader who obtains personal services 
by means of religious indocnination”. 

In Kropinski v. Wrld Plan Exemrive Council (1988), a civil suit which involved 
Transcendental Meditation, the Circuit Court of Appeals for the District of Colum- 
bia decided that the mal court had wrongly admined Dr Singer’s testimony. Invoking 
the “general acceptance” criterion of the Frye standard, the court noted that “Kro- 
pinski, however, has failed to provide any evidence that Dr Singer’s particular theory, 
namely that techniques of thought reform may be effective in the absence of physical 
threats or coercion, has a sigmficant following in the scientific community, let alone 
general acceptance” (KrqPmki, p. 957). The COW ordered a retrial. 

Green and Ryan v. Maharishi Mahesh Yogi ef  al. (1991), was a continuation of 
the Kropimki suit. Judge Gasch ruled that proffered testimony from Singer and 
Ofshe w a s  inadmissible and quoted much of the reasoning of Judge Jensen in Fishman, 
for example, giving substantial weight to the apparent rejecrion of Singer’s theories 
by the M A .  The Court declined to employ the standard of a “generally accepted” 
theory, but concluded that the Singer-Ofshe testimony could not be admitted even 
under the relaxed alternate standard of “sufficient acceptance”. 

Additional substantive rulings may also be relevant, particularly Meroni v. Hob 
Spirit Asm (1986), in which the appellate court overnuned the acceptance of a 
claim of psychological injury based on brainwashing on behalf of a deceased former 
Moonie. The Court maintained that a plaintiff needs to present evidence either 
of false imprisonment or of having been subjected to violence and torture in order 
to legitimate a tort action based on brainwashing or mind control theory. 

CONCLUSION 

The Molka majority’s formulation regarding the qualified permissibility of litigation 
over religious brainwashing is an ingenious argument, which, following Delgado 
(1977, 1982), creates a narrow loophole in the first amendment. Yet it is partly 
based on misreadings of “brainwashing” and foundational scholarship in th is  area, 
and it may end up as a cul de s a r  since it has recently proven difficult to quallfy 
expert testimony on brainwashing for admission. The courts which have dealt with 
this procedural issue have med to come to grips with vital "scientific" questions, 
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which Judge Mosk’s M01k.a opinion dealt with assumptively or by declaring that 
it need not resolve such issues in evaluating summary judgement. 

In o m  view, the attempt of some proponents of brainwashing theories to demon- 
strate involuntariness as a result of social influence, and to, moreover, provide a 
calculus whereby degree of volunminess is demonstrated in relation to types of 
influence, is unrealistically utopian. This is notwithstanding that in a sense the project 
of modem social  science, particularly in its Enlightenment origins, has been to liber- 
ate man h m  the domination of retrogressive forces, particularly religion, which 
has often been seen as a source of involuntariness and a threat to personal autonomy, 
fi-om which an individual would be liberated by “the science of freedom” (Gay, 
1969). [This view of religion had been present in the cruder early models of brain- 
washing such as Sargent (1957), who saw evangelical revivalism as a mode of brain- 
washing, and who commenced his studies after noting similarities between 
conversions to early Methodism and Pavlovian experiments with dogs, and was 
also present in the nineteenth century “counter-subversive” campaigns against Mor- 
mons, Catholics and Freemasons (Robbins & Anthony, 1979).] lo 

The unrealistically utopian character of Singer’s and Ofshe’s claim to be able 
to scientifically demonstrate a black and white distinction between the limitation 
on optimal autonomy produced by cults and that resulting fi-om other forms of 
social influence, can be iIlustrated by the interplay between two variables: (1) the 
type of social determinism claimed by their robot perspective (hard determinism) 
as opposed to that demonstrated in Lifton’s and Schein’s theoretical perspectives 
(soft determinism); and (2) the general scientific standing of robot perspectives, 
and other hard deterministic perspectives, that is, low, as opposed to the general 
scientific standing of Lifton’s and Schein’s theories and other perspectives that lend 
themselves to interpretation in terms of soft determinism, that is, generally high. 

Moore (1984, pp. 348-388, and throughout) has argued that most generally 
accepted theories in psychiaay and the other social and behavioral sciences do not 
demonstrate limitations on autonomy that are incompatible with practical reasoning 
and legal responsibility. The ‘‘soft determinism” of contemporary psychiatry and 
the other social sciences uncovers and seeks to remedy the “normal” forces which 
limit personal autonomy in terms of unconscious motives, dysfunctional families, 
poverty, class domination, etc. Through a close reading of the uses of generally 
accepted forms of social science in a legal context’ Moore has demonstrated that 
they are seldom relevant to determining legal incapacity. To extrapolate: dysfunctio- 
nality in social groups is such a generic problem that it seems rather d i e l y  that 
“cults” are teally qualitatively different from dysfuncrional families, corporate bur- 
eaucracies, youth gangs, racial prejudice and the paralyzing “culture of poverty” 
in terms of constraining voluntariness and limiting human potential. 

As Anthony’s analysis demonstrates, (1990a, 1990b) the views of Lifton and 
Schein on the limitations on optimal autonomy produced by thought reform generally 
fall within this category of soft determinism. The effect of coercive persuasion in 

lo Anthony (1990a) argues that a variety of this simplistic positivist orientation, which is implicitly anti- 
religious, is to some degree characteristic of Dr Singer‘s perspective and her condemnation of the cultic 
‘tvorld ofmagic and primitive thinking” (Singer, 1978, p. 14). See particularly Singer (1984). 
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limiting the optimal selfdetermination of a small percentage of the people exposed 
to it is undesirable, according to Lifton and Schein, but it does not thereby exculpate 
those affected by it h m  legal and moral responsibility for their behavior. 

In this respect, then, Lifton’s and Schein’s theories are similar to psychoanalysis, 
which Moore sees as the paradigm instance of a softly deterministic psychiatric 
theory which is fully compatible with the traditional notion offree will which underlies 
Anglo-American jurisprudence. This should be expected with respect to Lifton’s 
theory, since Lifton is himself a psychoanalyst, and he regards his theory of psycholo- 
gical totalism as a particular application of the psychoanalytic paradigm with respect 
to socialization into fundamentalist religious and political groups. 

The form of undesirable social influence that psychoanalysis is more generally 
intended to highlight is poor parenting, but Freud himself extended his concepts 
fiom the nuclear family to religious, political and educational groups as well as 
the military (Freud, 1960). As with nonoptimal parenting, then, one’s autonomy 
may be somewhat reduced by exposure to totalistic ideologies, as it may also be 
by exposure to an unfair class system or socialization into a juvenile gang. One’s 
legal responsibility for one’s behavior is no more lost in &e totalistic situation, how- 
ever, than it would be with these other undesirable forms of influence. 

That Lifton intends his theory of psychological totalism to be interpreted in this 
softly deterministic way is illustrated by a recent book (Lifton & Markusen, 1990) 
in which he has argued that both German Nazism @p. 54-58) and American “nuc- 
learisrn” @p- 87-97) are examples of ideological totalism. Both German support 
for Nazism and American sentiments favoring the use of nuclear weapons have 
in their respective eras been majority ideological positions within their societies. 
It hardly seems tenable to argue, then, that Lifton means us to believe that commit- 
ment to these ideological orientations is distinctively involuntary relative to other 
undesirable social values. 

Moreover, in discussing the crimes against humanity committed by Nazi doctors 
who are in the grip of psychological totalism, Lifton explicitly says that in spite 
of the partially unconscious nature of their motivation, the Nazi doctors nevertheless 
continue to bear moral and legal responsibility for their deeds. See Lifton, 1990, 
p. 107, “however it happened and at whatever level of awareness, Nazi doctors 
were responsible for their choice of evil”. See also Lifton, 1986, pp. 423, 424, 
“To live out the doubling [a form of split personality associated with ideological 
totalism] and call fonh the evil is a moral choice for which one is responsible, whatever 
the level of consciousness involved. By means of doubling, Nazi doctors made a 
Fausdan choice for evil: in the process of doubling, in fact, lies an overall key to 
human evil.’’ 

In the light of such sentiments, when Lifton argues that cults sometimes involve 
commitment to ideologies similar to ideological totalism (1987), he does not appear 
to intend us to believe that comxniments to such perspectives are distinctively 
involuntary in a legal sense. If those participating in German Nazism and American 
nuclearism as expressions of ideological totalism are morally and legally responsible 
for their commitments, then one would presume that members of c u l t s  are also. 
This is consistent with Lifton’s position that his concept oftotalism is not appropriate 
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as a basis for legal testimony against cults of the sort at issue in this paper (Anthony, 
1990a, pp. 324-325; Lifton, 1987, pp- 218,219).” 

Moore also argues that certain types of mechanistic explanations of human beha- 
vior, for example, behavioristic psychology, are incompatible with the traditional 
view of persons as responsible for their behavior that underlies our legal system. 
Moore refers to the extreme absence of autonomy that is asserted by these positions 
as “hard determinism”. Because Singer’s and Ofshe’s robot perspective interprets 
cultic influence as undermining persona1 autonomy so completeIy that it eliminates 
converts’ responsibility for their decisions to join religious groups, it falls within 
Moore’s category of hard determinism. However, according to Moore, such perspec- 
tives are no longer taken seriously in the academic world, either in their philosophical 
expression, that is, logical positivism, or in their social scientific expression, that 
is, behaviorism. Unlike the softly deterministic perspectives advocated by Schein 
and Lifton, then, which fall within the contemporary philosophical and scientific 
mainstream, Singer‘s and Ofshe’s theories fall within a class, that is, behavioristic 
hard determinism, that is no longer taken seriously in the academic world. 

It should be noted that the issues of the constitutionality of brainwashing testimony 
and of the general scientific acceptability of theories used in such testimony work 
in opposite directions Vis-ci-Vis the issue of admissibility when the categories of hard 
versus soft determinism are taken into account. The SingerDelgado theory that 
religious beliefs established through cultic brainwashing is an exception to the absol- 
ute constitutional protection of religious belief, works only in relation to brainwashing 
theories that are interpreted as establishing a quatitatiVeiy distinctive loss of auton- 
omy, that is, hard determinism. Although such theories, for example, Singer’s and 
Ofshe’s theory of cultic brainwashing, might be acceptable on constitutional grounds, 
they run afoul of Frye standard considerations because they do not have general, 
or even substantial acceptance in the relevant scientifk communities. 

Softly deterministic theories such as Lifton’s and Schein’s, on the other hand, 
might meet standards of scientific acceptability when applied to cults, particularly 
if their pansfer b m  Communist thought reform to the new empirical domain were 
to be established on the basis of methodologically rigorous scientific research. Such 
softly deterministic theories of diminished autonomy as a result of cultic influence, 
however, would not properly survive constitutional analysis because they could not 
establish &at belief in cultic ideologies was qualitatively different h m  otherreligious 
and political beliefs fiom the standpoint of being involuntary. 

The proper role of research assessing the resemblance of the theologies of religious 
groups to totalitarian ideologies, then, would appear to be in its effect on the religious 
marketplace rather than in brainwashing m a l s .  As indicated above, t h i s  would appear 
to  be Robert Lifton’s own perspective. In recent articles (1985, 1987, 1991), he 
maintains that, “the cults are not primarily a psychiatric problem, but a social and 
historical issue . . .” 

‘ I  On the other hand, Lifton did argue in his testimony in the Party Hearst case that because Hearst 
was a vicdm of thought reform, she was thereby no: legally responsible for robbing a bank. The simplest 
way ro explain chis apparent inconsistency is to argue thar Lifton believes rhar ideological rotalism is 
incompatible with legal and moral responsibility only when it  is accompanied by m e  physical coercion 
as it was in Patry Hearst’s situation. This interpretanon seems consistent with Lifron’s own way of 
disdnguishing bemeen legally relevan: thought reform, and parallels to it in nonphysically coerave social 
processes, as expressed in his testimonyin the Hearst case (seehthony, 1990a, pp. 304-305; 1990b). 
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. . . but I don’t think the problem is best addressed legally. It is best addressed 
educationally. There have been repercussions already from increased know- 
ledge about cults. This is one reason why the cults have increased difficulty, 
in some cases, obtaining members (Lifton, 1985, p. 69). 

Future research on such movements can contribute to this “education”, but, 
hopefully, the impact of such research will be in the free marketplace of ideas rather 
than upon increased governmental regulation of religious ideas or on the outcome 
of mals such as those described in this article. Ultimately this marketplace is distorted 
if movements are jeopardized by heavy compensatory and punitive awards based 
on the premise that the precise point of induced involuntariness and incapacity 
in a formally volunrary and nonviolent contexf has been definitively pinpointed. 
Groups which emphasize a particular value at the expense of other values, including 
tolerance and civility, may tend toward fanaticism and S c t  on their devotees a 
partial loss of freedom and a possible stifling of human potential. Yet if the State 
forebears to devastate these groups with giant civil awards, and, moreover, protects 
their right to hold beliefs and Pansrnit them through peaceful social influence, it 
will contribute to the insulation of the sphere of values from government regulation 
and strengthen the barrier to any monolithic “establishment” of an orthodoxy favored 
by the state andor an aroused majority. As James Madison pointed out in his defense 
of the constitution in the Virginia Ratification Convention, a multitude of militant, 
intolerant sects actually constitutes a guarantee of religious liberty, as no group 
can overcome the others and impose its dogma or a majoritarian tyranny on the 
broader society (Alley, 1985, p. 71).’* 
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