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A. INTRODUCTION & SUMMARY

Before us is the Executive Branch’s challenge to several laws adopted by the Legislative
Branch pursuant to its authority under Article VI, section 12 of the Osage Nation Constitution
(“Constitution”): ONCA 15-82 through 15-87 appropriate funds to the Executive Branch and
establish other conditions for the 2016 fiscal year (collectively “FY16 Appropriation Acts™).
ONCA 15-91 amends the Osage Nation Gaming Reform Act, and ONCA 15-100 amends the
Pay for Performance Act. Principal Chief Standing Bear (“Principal Chief”) on behalf of the
Executive Branch challenges the validity of these laws, stating that such laws are inconsistent
with the Constitution’s separation of powers requirement, among other challenges. The Osage
Nation Congress on behalf of the Legislative Branch (“Congress”} argues that the laws are valid

exercises of its constitutional authority and are within the Constitution’s boundaries. We
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exercise our original jurisdiction pursuant to Article VIII section 2, ONCA 12-103 section 8(A)
and ONCA 12-103 section §(C).

As we summarize here and explain below, we find the provisions of the Fiscal Year 2016
Appropriation Acts that limit the base pay adjustment and direct the Treasurer to reduce the
appropriation based upon a recalculation of the frozen salaries and wages line item
unconstitutional and void. We also find that those provisions of ONCA 15-100 that set forth
qualifications, duties, and responsibilities violate Article V, section 2 of the Constitution and are
unconstitutional. We similarly invalidate as unconstitutional those provisions of ONCA 15-91
that make the Annual Plan of Operation legally binding upon the Osage Nation Gaming
Enterprise Board. Finally, we find that ONCA 15-91, section 12-105(A)(2) is a valid exercise of
Congress’ legislative authority.

B. FACTS AND PROCEDURAL HISTORY

In its Third Session in late September and early October, 2015, the Fourth Osage Nation
Congress enacted a series of bills making appropriations for the 2016 Fiscal Year budget and for
other purposes. Among those bills, each of which will be discussed in detail below, were certain
provisions to which the Principal Chief objected. He timely exercised his right of veto pursuant
to Article VII, section 11 and returned the bills to Congress stating his objections under authority
of Article VI, section 14. Congress timely overrode each of the Principal Chief's vetoes pursuant
to Article VI, section 13 and the acts became law.

The Principal Chief then filed this action on November 30, 2015 seeking a declaratory
judgment as to the constitutionality of the challenged provisions. The Principal Chief timely
filed his Petitioner's Memorandum of Points and Authorities (“Petitioner’s Brief”) on December

29, 2015 and the Congress filed its Respondent's Memorandum of Points and Authorities
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(“Respondent’s Brief”} on January 11,2016. We heard Oral Arguments in open court January
29, 2016, and from all of the above we proceed today.

C. STANDARD OF REVIEW

Developing a uniquely Osage jurisprudence is no small task; we have been asked to
consider this dispute in light of the standards and values created by the Federal and State
governments in developing their constitutional jurisprudence, and we decline to do so, looking
instead to glean from historic and scholarly sources such relevant factors as may be applied to
the questions at hand.!

As always, our starting point is the Osage value /\.SKAM “to do one’s best,” which
“guides us as we attempt to balance the roles and responsibilities of each branch of government
in_a manner that respects the efforts 'of those who prepared this Constitution as well as the
interests of Osage constituency to whom we are all accountable.™ Above all things, we strive
for reconciliation under the values of:“Justice, Fairness, Compassion and Respect for the
Protection of Child, Elder, All Fellow Beings and Self.™

Within this framework, we evaluate constitutional provisions by reviewing the document
as a whole, considering each provision as it relates to the others and giving each word its plain

meaning when read in context to avoid absurd or inconsistent results. We tread lightly on the use

! We are inspired and guided by other Indian Tribes faced with a similar task. See, e.g., Village of

Mishongnovi v. Humeyestewa, et al., No, 96APO00008 (Hopi 03/20/1998), 1998 NAHT.0000017
<http://www,versuslaw.com> (finding that a trial court had “inappropriately applie[d] foreign law without analyzing
that law to determine whether it is consistent with Hopi custom and tradition.”); Colville Confederated Tribes v.
Meusy, 5 CTCR 39, 10 CCAR 62 (Colville Confederated 09/15/2011}, 2011.NACC.0000014
<http://www.versuslaw.com> (“We believe that incorporating our customs into our written law is very important”
and the docirine of separation of powers had “cultural support in our governmental system”); Tuba City Judicial
Dist. of the Navajo Nation v. Sloan, No. SC-CV-57-97 (Navajo 09/07/2001), 2001.NANN.0000012
<http://www.versuslaw.com> (“Separation of functions {s a concept that is so deeply rooted in Navajo culture that it
is accepted without question. It is essential to maintaining balance and harmony.”)

z Red Corn v. Red Eagle, SPC-2013-01 at 4 (2013).

} OSAGE CONST. pmbl.
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of “inherent” or “implied” authority, as both have a high potential for abuse, but may find such
authority exists within the context of the Constitution.

We dispense with the arguments that Congress possesses “plenary” power, the Executive
has “supreme” power, or other qualifying adjectives that give the illustion that one branch has
more “power” than the other. The Constitution does not treat the Principal Chief as an autocrat,
or Congress as an oligarchy. No entity within the Osage Nation has “plenary” authority. The
Constitution distributes its power, establishing roles and responsibilities and separation of
functions throughout the government. If any one branch fails by act or omission to exercise its
responsibility, then the Nation as a whole is affected.

This constitutional concept is not new to us as a Nation. The Osage Constitutions of
1861, 1881, and 1994 all reflect our efforts to self-govern and avoid the forced implementation
of federally-created government structures by organizing under a document similar to the United
States Constitution,* “A lack of trust, histories of exploitation, mistrust of governments, limited
faith in one’s own capacities, and disenfranchisement from full governing authority” were all
brought on by a history of external interference.’” Understanding these changes in the context of
Osage history should be the first place we start.

“While change is a fundamental part of all groups, oral and written history has positioned

‘moving to a new country” as a fundamental component of Osage society.”6

We have accepted
new forms of language, technology, prayer, and ceremonies, while maintaining the core

principles of our own unique worldview, which includes transforming our environs into

4
(2012).
5

See Jean Dennison, Colonial Entanglement: Constituting a Twenty-First-Century Osage Nation, 20-21

Id, at 29,

Id at 93, Garrick Bailey described “Moving to a new country” as “a term expressive of a slow movement
that preceded a change in the government of the tribe.” Frances La Flesche, The Osage and the Invisible World:
From the Works of Francis La Flesche, 65 (Garrick Bailey ed., 1995)

[
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something that ensures our future survival.” This can be directly observed today in our In-Lon-
Schka, in our families, how we grieve, how we pray, and how we govern.

Viewing the Constitution in this context raises new questions, “Part of the answer lies
not with the cultural practices the Osages were learning outside their culture, but with the

8 The Constitution

continuation of traditions they had developed over the course of centuries.
reflects our continuing values of respect, compassion, preservation, cultural stewardship,
resource management, home, land, and family.

Historically, some of our earliest known structures identified roles and responsibilities for
our clans, Although “basic knowledge was shared by the twenty-four clan priesthoods, each clan

also had exclusive control over parts of this knowledge.””

This is an early example of a
“separation of powers” concept—the :assigning of roles and responsibilities—as well as
" separation of functions, which we discuss in our Count I1I analysis. |

Our historical family relationships also had a role/responsibility structure. Clan
membership was based on the father’s clan. After marriage, the man would move in with the
woman’s family and “assume the position of the head of the household.”™® As we know, these
practices have been adapted to accommodate the myriad of family units in existence today,
carrying forward the same tradition in a new manner.

It is the tradition of “roles and responsibilities” that we consider as we examine the issues

before us, particularly as to Article V, section 2 “Separation of powers.” The concept refers to

7 Osages have proven adept at applying the tools in our changing world. “[W]riting in English is a

technology that our best and brightest traditional leaders, at a portentous moment in history, embraced as a means
toward the future,” Robert Warrior, The People and the Word: Reading Native Nonfiction at 90 (examining the
tmportance and legacy of the 1881 Osage Constitution) (2005).

) 1d. at 74.

? Frances La Flesche, The Osage and the Invisible World: From the Works of Francis La Flesche, 74
(Garrick Bailey ed., 1995),

o See Garrick Bailey, Changes in Osage Social Organization, 1673-1906 at 13, 16 (1973).
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the division of government responsibilities into distinct branches to limit any one branch from
exercising the core functions of another and to prevent the concentration of power in any one
branch. Its core philosophy states, to most effectively promote liberty, the executive, legislative,
and judicial powers must be separate and act independently,!

“Liberty” as it is understood today, however, describes the relationship between the law
and an individual rather than the law and a group, which competes with the Osage value of
community.'> Our Constitution is laden with this value: Article IV, Declaration of Rights: “All
government of right originates with the Osage People, is founded upon their will only, and is
instituted solely for the good of the whole.” (emphasis added). Article X, section 1 also states,
"elected or appointed tribal officials and employees of the Osage Nation, putting aside their
personal or private interest, shall strive for the common good of the Osage People . .." FEach
official has taken the Constitution’s Oath of Office, which states, “I further swear (or affirm)
always to place the interest of all Osages above any special or personal interests . . . .”"* For this
language to have any meaning, we must construe the Constitution not in terms of individualism,
but in terms of community.

Congress’ legislative responsibility must serve the Constitution’s purposes.’* In many
cases, Congress and the Principal Chief have satisfied their roles much to the Nation’s benefit.

We do not doubt that both branches are unequivocally dedicated to this Nation's success.

1 See National Conference of State Legislatures, af http://www.ncsl.org/research/about-state-legislatures/

separation-of-powers-an-overview.aspx (last visited February 14, 2016).

12 “The Osages emphasized the long-term survival of the group and not the survival of individuals in their
own right.” La Flesche, at 34,

13 OSAGE CONST. Art. IX. (emphasis added).

14 See OSAGE CONST, Article VI, section 15 (*The Osage Nation shail pass all laws necessary to carry into
effect the provisions of the Osage Nation Constitution.”) (emphasis added); Article III, section 4 (Membership),
Article VI, sections 5 (Disqualification of Congressional candidates), 7 (Compensation), 11 (Rules of Procedure), 22
{Merit-based Employment System), and 23 {Annual Budget); Article X {Code of Ethics); Article XTII (Elections);
Article XV, sections 1 (Natural Resources Management), and 5 (Hunting and Fishing); Article XVI, section 1
{Langnage and Culture); Article XVII, sections 1 (Health Care Services and Programs), 2 (Elders Services and
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The Constitution enumerates the exceptions from the “separation of powers" mandate,
none of which we observe in the dispute before us. For example, removal under Article X1 is
Congress’ alone. If the Principal Chief and Assistant Principal Chief are unable to serve, the
Speaker of Congress acts as Principal Chief.'® The Principal Chief can convene a session of
Congress.16 The Chief Tustice of the Supreme Court is responsible for the Judicial Branch’s
budget and administration {an executive func:tion).17

The Constitution also places responsibilities on the Executive Branch, the most important
of which is to “dutifully support the Constitution and laws of the Osage Nation and [ ] sce that
the laws are faithfully executed, administered, and enforced.”’® The Principal Chief is our
political leader who maintains organizational cohesiveness, develops strategic and policy
direction, and represents the Nation.. These responsibilities are similarly bounded by the
Constitution, particularly when Congress enacts laws to carry out the Constitution’s provisions.

Thus, “separation of powers” in-this context means that each branch has a role and a
responsibility entrusted to it by the People. We previously held that one branch cannot refuse to
perform its constitutional duties on the basis that the enabling legislation [or executive action] is
unconstitutional.'® Tf a dispute exists, it must be addressed in the proper forum when the parties
have exhausted efforts to resolve the dispute outside of the judicial process.

With these findings in place, we turn to the dispute before us.

M

i1

Programs), 3 (Child Development Programs and Services), and 4 (Early Learning Systems, Elementary and High
School Advocacy, Post-Secondary Programs).
13 QSAGE CONST. Art. VI, § 9.

16 Id Art. VIL, § 12,

1 Id. Art, VIO, § 11.

18 OSAGE CONST. Art. VIL, § 1.

¥ See In re Gray, SPC-2008-01 at 10 (2009).
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D. ANALYSIS
1. Countl
The Principal Chief first challenges the validity of certain sections of ONCA 15-82
through 15-87, all of which appropriated funds to various Executive Branch departments. We
certified four questions under this count and take each one in turn, holding that the challenged
provisions are unconstitutional exercises of Congress’ legislative authority.
Question 1

Whether those provisions of ONCA 15-82, 15-83, 15-84, 15-85, 15-86 and 15-
87 (Collectively “¥Y16 Appropriation Acts”) that prohibit increases in base
pay for employees located within the Executive Branch violate Article V,
section 2 of the Osage Nation Constitution by exercising a power properly
vested in the Executive Branch.

The Principal Chief argues that establishing salaries is an executive function and
Congress overstepped its legislative authority. (Pet. Br. at 7.) Congress contends that
establishing salaries is part of its constitutional obligation to establish a merit-based employment
system and the Base Pay Adjustments section of the FY'16 Appropriation Acts are lawful. (Resp.
Br. at 8.) We hold such provisions in FY16 Appropriation Acts to be an unconstitutional act of

Congress in violation of Article V, section 2.

a. The Pay for Performance Act (codified at 19 ONC subchapter 3) adopted
pursuant to Article VI, sectiom 22 exclusively governs employee
compensation and cannot be modified or bypassed by way of
appropriation.

Article VI, section 22 of the Constitution requires Congress to establish a “system under
which the merit principle will govern the employment of persons by the Osage Nation . . .” The
Osage Constitution does not define what the “merit principle” means. The Pay for Performance

Act does not necessarily identify “principles” but does refer to “fairness, accountability, and high
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quality government services,” and removes politics from the “process of evaluating and
rewarding employee performance.”?”

When the Constitution mandates that Osage law implement its provisions and Congress
enacts such a law, then that law controls.?! In this instance, the Pay for Performance Act governs
employment and states “Annual base pay adjustments shall be funded based on the
recommendation of the Office of Human Resources to the appropriate branch of government.”*

By purporting to freeze the salaries of positions located exclusively within the Executive
Branch, Congress usurped the role of the Human Resources Office (an Executive Branch
department) as set forth in the Pay for Performance Act in violation of Article V, section 2. In
addition, the base pay adjustment section in the FY16 Appropriation Acts targeted Executive
Branch personnel compensation in violation of Art. VI, section 22 of the Constitution, which
states that the merit principle governs the employment of persons by the Osage Nation. The
merit system established in the Pay for Performance Act governs employee compensation, not
Congress’ appropriation responsibility. Congress cannot use this responsibility to circumvent the
Constitution.

For these reasons, we find the following in violation of Article V, section 2 and Article
VI, section 22 of the Osage Nation Constitution: ONCA 15-82, section 10; ONCA 15-83, section
11; ONCA 15-84, section 9, ONCA 15-85, section 10; ONCA 15-86, section 9; and ONCA 15-
87, section 10,

1

1

0 19 ONC § 3-102(F).

A See Red Corn v. Red Eagle, SPC-2013-01 at 10 (holding when the Constitution directs Congress to
legislate remedies, those remedies are exclusive),

2 19 ONC § 3-106(B)(2).
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Question 2

Whether laws ONCA 15-82, 15-83, 15-84, 15-85, 15-86, and 15-87, which
appropriate funds to divisions located within the Executive Branch, prohibit
increases in base pay for employees located within the Executive Branch, and
direct the Treasurer to return excess tribal revenue in the salaries and wages
line items to the general fund in the Treasury within 30 days from each law’s
effective date, violate the provision within Article VI, section 12 of the Osage
Nation Constitution that requires legislation to “embrace but one subject.”

Next, the Principal Chief argues that Congress violated the single subject rule by
including non-appropriation provisions in the FY16 Appropriation Acts. (Pet. Br. at 12.)
Congress states that each provision within the legislation is permissible because it is related,
relevant, and a necessary exercise of Congress’ appropriation authority. (Resp. Br. at 21.)

b. Congressional appropriations must be enacted by legislation without
conditioning appropriation on a subsequent action that violates the
Constitution.

We start by examining the s¢ope and nature of Congress’ appropriation responsibility,
which is found in Article VI, section 23: “The Osage Nation Congress shall enact, by law, an
annual expenditure of funds which shall include an appropriation of operating funds for each
branch of the government for each fiscal year. The annual budget shall not exceed projected
revenues.” Congress must take a finite amount of funds and distribute them throughout the
Nation without compromising anyone’s constitutional obligations, which include preserving
Osage language and culture, developing services to improve health in children and elders,
establishing an early learning program for Osage children, and preserving natural resources. The
Constitution does not expressly authorize Congress to condition its appropriation on certain
actions taking place.

It is clear that no monies can be spent without a Congressional appropriation, but

Congress’ appropriation responsibility does not cast as wide a net as Congress claims. The
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Constitution limits this authority in several ways, including requiring appropriations to be
enacted by law, prohibiting Congress from usurping another branch’s responsibilities via
legislation in violation of Article V, section 2, prohibiting the Osage Nation from violating the
rights set forth in Article IV, and violating the Code of Ethics in Article X. Congress cannot, for
example, refuse to adopt an annual budget, or refuse to fund a constitutionally-mandated
program, service, function or activity (such as elections and compensation).

The Constitution also tells us that Congress is obligated to appropriate funds for each
branch’s operating costs,”>  This responsibility is not as unbounded and arbitrary and Congress
would argue. Appropriated funds must be sufficient for each branch to operate to avoid (a)
disabling a constitutionally required program, service, function or activity, and (b) disrupting
government operations, to the detriment of the Osage (:itizenry.24 No provision in the
Constitution should be interpreted. to allow one branch to bring governance and/or
constitutionally required programs to ‘a-screeching halt. Any branch’s failure to perform its
constitutional obligations could be construed as a hindrance or obstruction of “the proper
administration of the Osage Nation government.”>

We similarly reject the argument that Congress possesses the inherent authority to impose
conditions, restrictions, or limitations in its appropriation laws when such conditions violate the
Constitution. That does not mean that Congress lacks the authority to ensure that a program is
operating in accordance with Osage law; Congress' legislative authority is fairly broad when

considered in context of the Constitution. In this case, however, we do not interpret Article VI,

3 See OSAGE CONST. Art. VI, § 23 (“The Osage Nation Congress shall enact, by law, an annual expenditure

of funds which shall include an appropriation of operating funds for each branch of government for each fiscal
g/ear.”) {emphasis added).

4 We completely reject Congress” argnment that it ““is not required to appropriate in sums certain.” An
appropriation law that does not specify a sum certain places all funded entities in the untenable position of not
knowing whether they have the funds necessary to function.

% OSAGE CONST. Art. X, § 3.
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section 23 to allow Congress to include in an appropriation bill the conditions set forth in the

FY16 Appropriation Acts.

c. Congressional appropriation laws must adhere to the Constitution’s
single subject mandate.

This is our first opportunity to address this constitutional mandate; we acknowledge the
concept of “single subject” legislation is widely practiced in other jurisdictions. According to
the National Conference of State Legislatures, 41 states have constitutions restricting legislation
to one subject.’® Generally, the single subject doctrine has been liberally construed to allow
related topics under the “single subject” umbrella. Nonetheless, we examine this issue in the
context of our own Constitution.

- The Constitution enuinerates those acts of Congress that may cover related topics under

one subject. Congress can establish a different effective date for legislation under Article VI,

“section 13, Article VI, séction 22-ditects Congress to adopt a merit-based employment system
and include employee grievance procedures. Congress is also directed to adopt laws that define

and limit nepotism in the Nation’s government and Tribal Enterprise Board employment.

Article XIII directs Congress to establish a comprehensive election process covering multiple

facets of the election process from administration to how disputes are processed. Article VI,

section 23 does not authorize a multi-faceted appropriation law such as what Congress purported

to exercise in the disputed legislation before us.

The Principal Chief's line item veto authority in Article VI, section 13 provides some

additional context. "If a bill presented to the Principal Chief contains several items of

appropriation of money, he may veto one or more of the items while approving the bill." In the

26 See National Conference of State Legislatures, at http://www.ncsl org/research/ elections-and-

campaigns/single-subject-rules.aspx (last visited February 14, 2016).
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appropriations context, "item" or “line item” is commonly defined as an entry that appears on a
separate line in a fiscal budget.>’ It does not reference any provision within legislation, which
means that the Principal Chief’s line item veto authority is limited to appropriation items. If
Congress’ argument were accepted, it would mean that the Principal Chief would be forced to
veto the entire bill even if he (or she) approved the appropriation itself. This could be construed
as a political manipulation of the appropriation responsibility and is inconsistent with Article VI,
section 23. For the line item veto authorization to have any meaning, appropriation laws must
only include appropriations,

We therefore hold that the Constitution’s mandate that legislation address “one subject,”
means that legislation cannot take the form of an ommnibus bill (one bill that addresses multiple
subjects), proposed legislation cannot :be amended to include other subjects (“riders” in
legislative parlance), and legislation designed to satisfy one constitutional obligation cannot
address a separate obligationl except as authorized by the Constitution. This allows open,
considered deliberation and debate and is consistent with the Constitution’s mandate that Osage
governance occur in the public eye.28

The FY16 Appropriation Acts purport to do more than appropriate funds; they modify
employee pay and include a retroactive amendment” These provisions are substantive
provisions governed by other parts of the Constitution.”® The appropriation authority cannot be

used to legislate such substantive provisions. For these reasons, we find that ONCA 15-82,

27

2016).
28

See Merriam-Webster.coin, hitp.//www.merriam-webster.com/dictionary/line item (last visited February 19,

See, e.g., OSAGE CONST. Art. VI, § 18 (Public Proceedings), Art. VI, § 20 (Legislative Accountability), Art,
VII, § 12 {Communicate with legislature; convene legislature), Art. V1L, § 17 (Offices and records of executive
officers), Art. VIIL, § 2 (decisions of the Supreme Court shall be published and indexed).

» Congress argues that this provision is a “remittitur” rather than an amendment. We note, however, that
“remittitnr” is a judicial act regarding the amount of damages awarded in a legal action. BLACK’S LAW DICTIONARY
1409 (9™ ed. 2009). We decline the opportunity to expand the definition to include legislative acts.

0 See 19 ONC ch. 3 (Pay for Performance Act); OSAGE CONST. Art. VI, § 12 (Enactment of Laws).
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ONCA 15-83, ONCA 15-84, ONCA 15-85, ONCA 15-86, and ONCA 15-87 violate the single
subject requirement by including salary limitations and retroactive amendment instructions.

Question 3

Whether those provisions of ONCA 15-82, 15-83, 15-84, 15-85, 15-86, and 15-
87 that direct the Treasurer to return the excess tribal revenue in the salaries
and wages line item to the general fund in the Treasury within 30 days from
each law’s effective date violate Article V, section 2 of the Osage Nation
Constitution by authorizing an Executive Branch officer to exercise a power
vested in the Legislative Branch.

Article VII, section 13 establishes the Department of the Treasury under the Executive
Branch, creates the Treasurer position (appointed by the Principal Chief and confirmed by
Congress) and directs Congress to prescribe the Treasurer’s powers and duties. Congress
enacted ONCA 06-02 (codified at 15 ONC subchapter 3) in satisfaction of its obligation. The
FY16 Appropriation Acts, however, direct the Treasurer to recalculate the “salaries and wages”
line item, modify the appropriation amount and return any excess to the general fund. Congress
argues that this is not a delegation of its appropriation power, but a directive to the Treasurer to
execute the law in a certain manner. We hold otherwise,

d. Congressional appropriation laws cannot delegate to Congress a power
exercised by another branch and cannot delegate a congressional power
to another branch.

Here, Congress directed the Treasurer to take two specific actions: first, the Treasurer
must recalculate the “salaries and wages” line items based upon the salary restriction set by
Congress, and second, the Treasurer must calculate the difference between the line item values
and return the difference to the general fund. This goes beyond mere execution because it

requires the Treasurer to modify an appropriation (a figure determined by Congress) after

recalculating the “salaries and wages” line item.
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The appropriation amount is established by Congress by law. As we explain below, any
change to that amount requires legislative action. Congress cannot direct an Executive Branch
employee to effect a legislative change by administrative act in this manner. For this reason, we
hold the following is a violation of Article V, section 2: ONCA 15-82 § 10(B); 15-83 § 11(B);
15-84 § 9(B); 15-85 § 10(B); 15-86 § 9(B); and 15-87 § 10(B).

Question 4

Whether laws ONCA 15-82, 15-83, 15-84, 15-85, 15-86, and 15-87, which
appropriate operating funds to divisions located within the Executive
Branch, violate Article VI, section 23 of the Osage Nation Constitution by
returning an unspecified amount of funds the Treasurer determines is
“excess revenue” in the salaries and wages line items to the general fund in
the Treasury within 30 days from each law’s effective date without amending
legislation.

For the same reasons set forth dbove, we find that the FY 16 Appropriation Acts violate
Article VI, sections 12 and 23, adding that amendments to an appropriation require a legislative
act, not an administrative adjustment.

e. Congressional appropriation laws can only be amended by legislation and
not by executive action.

The Constitution requires annual budgets to be adopted by law, laws to be adopted by

statute, and statutes to be enacted by bill.*!

Appropriations are only enacted by law, meaning
any changes to that law would require another act of Congress.

Congress adopted the Budget Parameter and Limitations Act (ONCA 13-67) to govern
the manner in which appropriated funds are expended within a budget. Assuming the law is a

valid exercise of Congress’ authority, appropriated funds cannot be shifted within a budget

except as authorized by this law.*> The law itself does not purport to increase or decrease an

3 OSAGE CONST. Art. VI §§ 12 & 23.
32 ONCA 13-67 §§ 3-4 (October 28, 2013).
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appropriation amount. When an appropriation amount changed (or needed to be changed),
Congress enacted a new law to modify the appropriation amount,”

By authorizing a change in an appropriation amount without legislation, Congress has
violated Article VI, section 12. To modify an appropriation, the Constitution requires Congress
do so by legislation. Accordingly, we hold the following a violation of Article VI, sections 12 &
23: ONCA 15-82 § 10(B); 15-83 § 11(B); 15-84 § 9(B); 15-85, § 10(B); 15-86, § 9(B); and 15-
87, § 10(B).

2. Countll
We certified the following question as to Count IT of the Principal Chief’s Petition:

Whether ONCA 15-100, which sets forth job descriptions for positions within
the Human Resources Department, violates Article V, sections 1 and 2
(Separation of powers), Article VII, sections 1 and 5 (powers reserved in the
Executive Branch) of the Osage Constitution.

The Principal Chief alleges that those portions of ONCA 15-100 that set forth specific
duties and responsibilities of persons. holding certain positions within the Human Resources
Department—Director, Benefits Analyst and Compensation Analyst—violate Article V, sections
1 and 2, and Article VI, sections 1 and 5 of the Osage Constitution by creating job descriptions
for positions within the Executive Branch. (Pet. Br. at 14.) In response, the Congress argues that
such specifications are within its power to establish those agency positions and “establish
reasonable duties and minimum qualifications” for persons holding those positions. (Resp. Br. at
27.) The issue, thus presented, is whether Congress’ establishment of such qualifications, duties

and responsibilities encroaches into the Fxecutive’s constitutionally designated powers to

3 See, e.g., ONCA 14-02 (An Act to provide an appropriation modification to the Legislative Branch in the

amount of one hundred dollars ($100)); ONCA 13-99 (To reduce the appropriation to the Osage War Memorial
Fund by three hundred fifty thousand dollars ($350,000%); ONCA 14-05 (To provide a supplemental appropriation to
the Division of Administrative Services in the amount of one hundred thirty four thousand one hundred sixty seven
dollars ($134,167))
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designate the daily operational duties of persons in its employ in the Human Resources
Department. We find it does.

There is no dispute that the positions at issue in ONCA 15-100, while created by
Congress pursuant to Article V1, section 22 as part of the merit-based employment system, once
created, fall within the purview of the Executive Branch. Therefore, Article V and Article VII
are applicable.

The Constitution directed Congress to establish a system that governs employment by the
Osage Nation. Such a system necessarily requires the creation of positions to implement the
system. The issue before us, then, is whether Congress can legislate job qualifications and job
descriptions of an Executive Branch department without running afoul of Article V, section 2,

For reasons set forth more fully in our Count IV analysis below, we uphold Congress’
authority to define “qualified professional” for Article VII, section 14 appointments, based upon
the “advice and consent” language' within section 14 itself. No such provision exists here.
Similar to our Count I analysis, Congress cannot usurp another branch’s constitutional obligation
by legislation.

ONCA 15-100 creates positions within the merit-based employment system but also
contains provisions that set forth both job qualifications and job descriptions. Legislating job
qualifications and job descriptions goes beyond establishing an employment system. While
Congress has the constitutional authority to establish minimum qualifications for appointed
positions under section 14, we find no textual authority in section 22 that would allow Congress
to establish what it describes as “reasonable duties” or “minimum qualifications” for persons
who apply for those positions. The Constitution is clear when such authority exists; Article VI,

section 5 authorizes Congress to “prescribe further disqualifications” for serving on Congress;
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Article VII, section 13 directs Congress to prescribe the Treasurer’s “powers and duties” (and
includes an “advice and consent” provision); Article V11, section 14 directs the Principal Chief to
appoint “qualified professionals” to Enterprise Boards subject to Congress’ “advice and
consent’; and, Article XIII, section 3 directs Congress to create an Election Board. These
provisions are examples of when the Constitution dictates the depth of Congress’ involvement,
No such language exists within Article V1, section 22.

The Principal Chief also argues, in contrast to earlier governmental practice, under the
Constitution each of the three branches of government must “control its own daily operations
free from intrusion by the other branches.” (Pet. Br. at 14.) In response, Congress argues, while
the Constitution establishes a clear separation of powers between the branches, there must be a
certain amount of “osmosis” between the Congress and Executive in order for the government to
function effectively and that “mutually exclusive, water-tight compartments would render
government unworkable.” (Resp. Br. at 32.) While we agree that interaction and cooperation
between branches is imperative to the function of any government, we are mindful of the
historical prelude to our present Osage constitutional government. Osage governance prior to
adoption of the Constitution was often characterized by gridlock and inaction occasioned by
power struggles between the executive and legislative branches.” In view of this history, we
must strive for clarity as to where the constitutional lines of authority lie. In pursuit of that
objective, we must find sections 1(B)(1), 1(B)(2) and 1(B)(3) of ONCA 15-100, which establish
job qualifications and job duties for positions within the Human Resources Department,
unconstitutional.

H

4 See Dennison, at 28.
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3. Count IT

Whether that portion of ONCA 15-91(§ 12-105(C)(3)), which reads in part:
“The Annual Plan, once approved by the Osage Nation Congress, is legally
binding on the Board and execufive management” (italics added), violated
Article V, section 1 (Separation of Powers), Article VII, sections 1 and 5
(powers reserved in the Executive Branch) and Article VII section 14 of the
Osage Nation Constitution,

We turn now to the question certified under Count ITI as recited in the above heading of
this section of the Court's opinion. This case represents a challenge by the Principal Chief of the
Osage Nation on behalf of the Nation's Executive Branch (Executive) to an amendment adopted
by the Osage Nation Congress (Congress) to the Osage Nation Gaming Reform Act
(“ONGRA”).35 The ONGRA, now codified at 14 ONC § 12-105, was first adopted in 2007 as a
means of providing a statutory basis for the operation of the Osage Nation Gaming Enterprise
(“ONGE”) under an enterprise Board responsible for overseeing operations.3 6

The amendment at issue here, as well as the amendment pertaining to Board member
eligibility addressed separately in this opinion, was adopted by the Congress on October 1, 2015,
in ONCA 15-91 and vetoed by the Principal Chief on October 5, 2015, pursuant to an Executive
Veto Message enumerating objections and challenging the constitutionality of the amendments
now before the Court. The Executive veto was overridden by a super majority of the Congress
and became law on October 7, 2015.%7

The issue addressed here concerns the constitutionality of the Congress’ decision to

amend section 12-105(C)(3), making the Annual Plan of Operation “legally binding” on the

a5

36 The original enactment was identified as ONCA 07-30, subsequently codified as 14 ONC § 12-105.

The ONGRA was first adopted by the Congress in 2007, to replace and supersede the prior law governing
the operational aspects of the Nation’s gaming activities, predating the ratification of the Constitution in 2006.
Under the now defunct prior law, the gaming activities were operated under a tribal development authority format,
7 The vote to adopt the amendment was virtually unanimous with 11 of 12 votes for and one absence. The
vote to override the Executive override was adopted with 10 yes votes, 1 no vote, and one ahsence,
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[ONGE] Board and management. Though the challenge comes within the Separation of Powers
provision set forth in Article V, section 1, at the core is the question of the application of the
“Separation of Powers” doctrine imbedded in the Constitution in relation to Article VII, section
14, which pertains to the establishment of Tribal Enterprise Boards in the Executive Branch.

Article V1L, section 14 provides as follows:

Tribal Enterprise Boards: There shall be established, by Osage law, a Tribal
Enterprise Board(s) in the Executive Branch, and the Principal Chief shall appoint
qualified professionals to oversee operations of the Osage Nation business
enterprises, by and with the consent of the Osage Nation Congress. The Osage
Nation Congress shall reserve the right to review any action taken by the Board,
and may approve the Annual Plan of Operation for the coming year. No Osage
Nation elected official may be appointed to such Board.

- We begin this discussion by noting that the question presented is one of first impression
under the Osage Nation Constitution. We further note that there is litile useful precedent from
. which to, borrow in interpreting section 14 from any other jurisdiction to aid the Court’s
deliberation: tribal, state or federal. We suspect that this is because such provision is largely
unique to the Osage Constitution. Neither party offered nor did the Court’s independent research
effort yield an example of an organic instrument of any American jurisdiction, containing a
provision pertaining to “enterprise boards” or a reference to an “annual plan of operation.”

The dearth of useful precedent on point or by analogy, in case law or otherwise, is no
doubt attributable to the uniqueness of the Osage Constitution and the inclusion within it of a
provision specific to the operation of the Nation’s business enterprises. Accordingly, this Court
applies the standard of constitutional construction announced by it in the Red Corn v. Red Eagle
decision to the question presented.® Accordingly, we will proceed to evaluate the question

presented by reviewing the document as a whole, considering each provision as it relates to the

38 Red Corn v. Red Eagle, SPC-2013-01 (2013).
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others and giving each word its plain meaning when read in context to avoid absurd or
inconsistent results and to glean from historic and scholarly sources such relevant factors as may
be applied to the question at hand.*

Without question, the Nation’s Constitution contains many unique features. Of these is
Article VII, section 14, which reflects a clear choice by the Osage People to include within the
Constitution a provision specific to the establishment of tribal enterprise boards. The People,
however, did not stop with simply referencing enterprise boards, they included within section 14
several additional concepts in relation to the Nation’s business enterprises. Among these is the
concept that enterprise board positions must be occupied by “qualified professionals” appointed
by the Principal Chief subject to the advice and consent of the Congress and that each enterprise
must have an “Annual Plah of Operation.” Section 14, however, extends to the Congress a right
to review any action taken by boards and discretion and authority to approve the Annual Plan of
Operation for Osage Nation business enterprises. Section 14 further provides for an absolute.
prohibition on the appointment of Osage Nation elected officials to enterprise boards.

The dispute before us today goes to the extent of Congress’ section 14 authority to amend
the ONGRA to make the ONGE’s Annual Plan of Operation “legally binding” on the Board and
management. The Principal Chief, in his resoundingly rebuffed veto message, raised numerous
practical objections to the amendment based on his interpretation of this language and its
operational effect, though he stopped short of expressly challenging its constitutionality, it is
clearly implied in the message’s closing, which states that, “For the Osage Congress to try to
control the activities of the casinos by restricting the business discretion of the Gaming Board

would be clear interference of operational autonomy of the gaming operations.”w

» .
“ See Executive Veto Message.
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In his brief, however, his constitutional objection is stated unequivocally. He asserts that
section 14 gives the Enterprise Board, and no one else, the oversight of the Nation’s business and
that the “plain meaning of [the People’s] Constitutional words confirm, that the Board is not
subject to Congressional control.” The brief states that the amendment to section 12-105(C)(3),
unconstitutionally alters the constitutional framework, effectively removing the enterprise from
the Executive Branch.

In contrast, at argument and in its brief, Congress asserts that once approved, the Gaming
Enterprise’s Annual Plan of Operation “will necessarily have the force of law and be legally
binding on the Gaming Enterprise Board and its executive management.” Tt further asserts that
once adopted the Annual Plan of Operation becomes law and can only be changed by enactment
of a statute by Congress just like any other law of the Osage Nation. The Congress’ brief also
alludes anecdotally to a situation in which the Enterprise was believed to have acted beyond the
scope of activities set forth in its Annual Plan, which ostensibly represents the harm the Congress
intended to address through its amendment making the Annual Plan “legally binding.”

In considering the arguments posited by each party, the Court first looks to the words set
forth in the provisions in the context of the Constitution as a whole. In reviewing the actual
words of section 14, the Court is first struck by just how uncommon it is to find within an
organic document of governance provisions pertaining to business enterprises or business
practices, such as business plans. While some, such as the Constitution of the Muscogee (Creek)
Nation,*! authorizing the [Creek Nation's] National Council “to create authorities with attendant

powers to achieve objectives allowed within the scope of this Constitution,”” most government

4 See MUSCOGEE (CREEK) CONST., Article VIL
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owned and operated business entities are creatures of statute, not constitutions. Moreover, our
effort, though admittedly not exhaustive, revealed no constitutional reference: tribal, state, or
federal, that specifically provides for anything resembling an “Annual Plan of Operation.” This
feature, thus, appears to be unique to the Osage Constitution and, therefore, requires our
considered attention because it was important enough to the Osage People to be included within
the supreme law of the Osage Nation.

a. The Osage People made a conscious decision to establish a separation of
function between the Nation’s political bodies and its business
enterprises.

Section 14 refers specifically to “the” Annual Plan of Operation™ not “an annual plan of
operation” nor any other type of document, so it is clear that the Osage People had something
very definite and specific in mind intended to serve one or more specific purposes. The
resolution of this dispute requires us to ascertain this purpose in order to understand the contours
‘of Congress’ authority in relation to the Annual Plan of Operation.

In November of 2005, some months in advance of the March 11, 2006 Constitutional
referendum, the Osage Government Reform Commission (“Commission”) conducted a
referendum as a means of securing the input of the Osage People in order to finalize the text of
the Constitution.”” This measure was taken by the Commission to ensure adequate citizen
engagement on key constitutional issues identified over the course of the Osage government
reform initiative.* Particularly relevant to the issue here is Question 16 of the referendum which
reads as follows:

Tribally owned enterprises shall be managed by boards in which the members are
qualified professionals appointed by the Osage Nation legislature. In order to

2 For an excellent and detailed treatment of the Osage Government Reform Initiative, see Jean Dennison,

Colonial Entanglement: Constituting a Twenty-First Century Osage Nation (2012).
“ Id atapp. 6 at 195,
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insulate tribal enterprises from politics, no elected official shall be appointed to a
tribal enterprise board. The legislature shall maintain general oversight and
approve the Annual Plan of Operation,**

Nearly 93% of the voters in the referendum voted in favor of this provision.* As Priscilla Tba, a
member of the Commission noted in a presentation at an academic seminar in 2008, “Our
primary charge was to listen to the will of the Osage people and bring into existence the

governmental choice of that majority.”*

In her remarks, she noted that the [Government
Reform} [Clommission meetings were held weekly and always included a time for attending
citizens to give opinions and held more than 40 town meetings to hear what the Osage people
wanted in a new governmerrt.47 From its government reform initiative, the Osage Nation
embarked upon a new path under a new constitution with features unique to the interests and
vision of the Osage people.

. Although the language yltimately included in the Constitution s not completely identical
to the language of Question 16 of the referendum, the words in Question 16 offer strong clues as
to the People’s intent in relation to Article VII, section 14. Similarly instructive is that which
was included in section 14 as well as what was not included and what was changed.

The basic concept from Question 16 ultimately embedded in the Constitution is that the
Nation’s enterprises are to be managed by boards comprised of qualified, appointed
professionals. We note that the language of Question 16 extending Congress the power to

appoint Board members did not make it into the Constitution, Instead, section 14 delegates the

power to appoint members of the Board to the Principal Chief. Question 16 also provided that

A Id.

“ Id,

4 See Remarks of Priscilla Iba, Native Nations Institute for Leadership, Management, and Policy, University
of Arizona — Tucson, March 26, 2008 available at hitps://nnidatabase.org/video/priscilla-iba-osage-government-
reform.

¥ I
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the legislature shall maintain general oversight and approve the Annual Plan of Operation.
Although the language pertaining to Congress’ authority to approve the Annuval Plan of
Operation survived info section 14, the language in Question 16 expressly delegating "general
oversight authority" to the Congress was omitted from section 14.%® The second sentence of
Question 16 provides immense insight as to the intent underlying the inclusion of section 14 in
the Constitution and its absolute prohibition on the appointment of elected officials to the
Nation’s enterprise boards: to “insulate tribal enterprises from politics.”

The concept of insulating tribal enterprises from tribal politics is not unique to the Osage
Nation. There are mountains of books, articles, and other works of scholarship advocating for a
functional separation between the political and business functions of tribal government. In a
paper published by the Harvard Project on American Indian Economic Development, one author
writes that tribal political interference in enterprise operations is a major impediment to the

o 49
success of such enterprise.

The article states that where the structure of tribal governments
allows elected officials access to the daily operations of tribally owned business enterprises,
business decisions are subject to political considerations, making business planning difficult,

creating instability in business management, and placing extraordinary burdens on enterprise

management.”’ The article further states that the close association of tribal politics and tribal

® We view it significant that the reference to "general oversight authority” was not included in the final

language of the Constitution. Had the term been included, it would have suggested a broader delegation than is
actually contained in the Constitution. Essentially, the Constitution provides for a more limited oversight function,
providing Congress a look backward as to actions already taken by the ONGE (right of review) and a look forward
through the Annual Plan of Operation approval process. The Constitution does not assign Congress any role in the
on-going day-to-day affairs of the enterprise.
@ Michael Cameron, A Prototypical Economic Development Corporation for Native American Tribes, (1990)
available at http://hpaied.org/publications/prototypical-economic-development-corporation-native-american-
tribes?keys=&field tribe tid=All&field topic tid=All&field year value=&field pub type value=Articletand+Ch
?gjter-l-Reprints enterprise management.

Id
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business impedes the development of business relationships outside the tribe as a consequence of
the increased risk to the enterprise.

It is evident from Question 16, that this concept of a separation of function between the
political and economic arms was thoughtfully considered during the Osage Government Reform
Process and resoundingly embraced by Osage voters. The clues we derive from the evolution of
Question 16 into the language of section 14 of Article VII, lodging the Nation’s enterprise boards
in the Executive Branch, reveal that section 14 is designed to achieve a “Separation of Function”
between the political and business arms of the Nation. We find that the placement of section 14
within the umbrella of the Executive Branch was a purposeful decision intended to use the
Separation of Powers principle set forth in Article V, section 2 to create a boundary between the
delegated functions of the Congress and those of the Nation’s enterprise boards. Our conclusion
in this regard is further supported by the inclusion of section 8 in Article X, the Code of Ethics,
the heading of which is “Independence of Boards and Commissions, a further indication of the

People's intent to separate political considerations from operational decision-making,”"

Bearing in mind this Separation of Function principle, we turn back to the arguments of
the parties on the question of the constitutionality of the amendment making the annual plan
“legally binding.” In essence, the Executive posits that the effect of the amendment is to provide
Congress the means to assert operational control over the enterprise in derogation of the
Constitution, amounting de facto to the removal of the enterprise from the Executive Branch. In

contrast, the Congress asserts that the amendment is well within the bounds of its oversight

3 Article X § § of the Constitution provides that “Tribal officials and employees shall refrain from using

tribal positions to improperly influence the deliberations, administrations, or decisions of established board or
commission proceedings.”
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authority in relation to the ONGE. That its section 14 authority to review actions of the Board

and approve the Annual Plan of Operation is sufficient to allow it to make the Annual Plan

"legally binding” as a matter of statute. The Congress further asserts that the Constitution
plainly grants Congress the power to review any board action and that such review is mandatory.
It is the Court’s view that Congress’ authority in relation to the Nation’s business
enterprises is neither as broad as the Congress asserts nor as constrained as the Executive asserts.
While section 14 obviously assigns Congress an oversight role in the relation to the gaming
enterprise, it does not mandate any such review of Board action by the Congress, rather, by its
plain terms, its reserves to the Congress the right to review any action taken by the Board. It is
within the discretion of the Congress to determine whether to exercise such right of review.
With that decided, we turn to the question of the amendment pertaining to the Annual Plan of

Operation.

By its use of the term “legally binding,” Congress has used legal terminology not
typically associated with business planning instruments, but rather one associated with statutes,
regulations, and contracts. The Executive has interpreted this language to mean Congress’
amendment effectively transforms that which is a plan for future operations into a binding
statute. The Congress does not specifically refute this theory, but rather asserts that making the
Annual Plan of Operation “legally binding” is within its section 14 authority. The Court, thus, is
left to consider the contours of Congress’ role in relation to the Annual Plan of Operation and the
nature of its status under the Constitution.

Generally speaking, a planning document, such as an Annual Plan of Operation, is a basic
tool used by businesses to map out courses of action, identify business goals and objectives, and

identify the resources needed to achieve them over a relatively short timeframe, typically the
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upcoming business year.”> Necessarily, a business plan is based on projections derived through
financial forecasting models, present knowledge, and available data sets. Unlike statutes,
regulations, and contracts, business plans cannot be set in stone and their utility would be sorely
undermined if they were. Rather a business plan is best thought of as an operational roadmap
with a starting point and an endpoint, but along the way conditions may arise requiring a detour.

Market forces, the overall economy, labor issues, forces of nature, and numerous other
factors can undermine even the most scrupulously thought out business plan based on the most
sophisticated economic model. Conversely, unexpected opportunities may arise, prompting the
need for a change in course. The inflexibility characteristic of a statute or contract is
incompatible in relation to a business plan because a business must have the flexibility to adapt
to changed or unforeseen circumstances if it is to be successful.

On the other hand, an Osage Nation enterprise’s Annual Plan of Operation cannot be__
characterized as just an ordinary business plan because it is of constitutional import and status.
Accordingly, we must evaluate its function and purpose within the overall framework of the
Constitution. One thing that does not appear to be in dispute and with which we agree, is that
section 14 mandates all Osage Nation business enterprises to operate within the framework of its
Annual Plan of Operation subject to Congress’ approval. That the Osage People intended the
Nation’s business enterprises to be operationally autonomous entities has already been decided
by this Court.® What remains at issue is whether the constitutional status of the Annual Plan of
Operation in light of the Separation of Function principle, as juxtaposed against Congress’
Article VI authority to enact law and its Article VII, section 14 oversight authority is sufficient to

permit the amendment to withstand scrutiny.

32 Cameron, atn, 14

53 Red Corn v. Red Eagle, SPC 2013-01 at 6-7 (2013),
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The Annual Plan of Operation serves several important objectives in addition to being an
tmportant business tool. The mere act of committing a business plan to paper helps to ensure
that adequate thought and consideration has been given to all aspects of the operation and its
potential, which is no doubt precisely why the Osage People elevated a business planning
process to one of constitutional stature. This intent is further reflected by the dictates of section
14, including the command that enterprisc Boards be created comprised of “Qualified
Professionals” and the care taken to limit the role of the Nation’s political arms in the operation
of the enterprises. In section 14, the Osage People made a conscious effort to allow the
enterprises to operate on a business basis as autonomous operations, but which are subject to a
process designed to effect accountability. The requirement for an Annual Plan of Operation,
thus, advances four important objectives: 1) to ensure that the enterprise may operate on a
business basis based on business, not political considerations, in order to be stable and profitable;
2) to keep the Nation informed . about the activities, goals, and objectives of the gaming
enterprise; 3) to harmonize the Nation’s goals and objectives with those of the Enterprise; and 4)
to provide a check on the enterprise’s accountability.

It is our understanding that in practice, this process has been in place for several years. In
some cases the Congress, by resolution, has approved the ONGE’s Annual Plans of Operation in
whole and, in some cases, Congress has disapproved it, at least in part. While this practice may
not have proven wholly satisfactory to all concerned -- doubtlessly there have been bumps along
the way -- the gaming enterprise has flourished and achieved a remarkable level of success,
producing critical revenue the Nation relies upon to fund its now extensive operation and

enabling it to provide a wide variety of programs, benefits, and services to the Osage People.
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We gather from its brief and reference by counsel at Oral Argument that the Congress is
dissatisfied with the ONGE Board and management’s adherence to the Annual Plan. While we
are not apprised of the details, we gather that the ONGE Board’s actions were sufficiently
offensive to the Congress to prompt it to enact the amendment notwithstanding the Executive
Veto. 'The trouble is not so much with Congress’ desire to hold the Board and management
accountable, rather it is with Congress’ solution. To amend the ONGRA to make its Annual
Plan of Operation “legally binding” is problematic. The language creates ambiguities that cannot
be readily reconciled within the contours of Congress’ section 14 more limited oversight
delegation or the separation of function principle reflected in the Constitution.

We note that the concerns presented in both the Veto Message and the Executive’s brief
have merit. Application of the term “legally binding” is legal terminology that as applied in its
ordinary use would seem to render the content of the Annual Plan legally enforceable to the
finest detail. Moreover, the term implicitly suggests a cognizable legal cause of action with all
attendant penalties, fines, and sanctions. As such, the amendment is subject to abusive
application that foreseeably could well have a destabilizing effect on the ONGE and permit
Congressional encroachment into the operation of the ONGE beyond that authorized in section
14. Moreover, the potential threat of civil action for even minor deviations from the Annual Plan
would likely have a chilling effect on the willingness of potential candidates to seek or accept
appointment to Osage enterprise boards, making it significantly more difficult for the Nation to
be able to attract qualified professionals to serve.

If it is Congress’ intent to use the threat of a civil suit to control or direct the affairs of the
Board and management, then it has strayed from the balance intended by the People and

encroached too far into the affairs of the Nation’s gaming enterprise. If this is not Congress’
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intent, then we are without a prudential basis to discern precisely what Congress intends to be the
operative effect of the amendment. This leaves us with two possible constructions of the
amendment. On the one hand, the amendment would be unconstitutionally overbroad and on the
other it would be unconstitutionally vague. Either way, the amendment fails to withstand
constitutional scrutiny. However, our analysis does not end here.

To be clear, we do not accept the notion the Congress’ authority to approve the Annual
Plan is meaningless or that the enterprise may disregard a congressionally approved Annual Plan
of Operation by proceeding with a course of action not contemplated in the Annual Plan or
proceeding with an action disapproved by the Congress in relation to it. It is the Constitution,
not the Congress, which commands Annual Plans of Operation and it is the Constitution that
provides Congress the authority to approve them. Without any check on the power of the
Nation’s enterprises to conduct business, the enterprises created to produce revenue to fund the
operations of government and fuel the Nation’s economy, could well pursue a course wholly at
odds with the Nation’s overall goals, interests, and objectives. Congress’ constitutionally
delegated authority to approve (or disapprove) the Annual Plan serves as that check.

The creation of a civil cause of action against Board members and managers, however, is
not the appropriate remedy if an Enterprise Board ignores the parameters set forth in a
congressionally approved Annual Plan of Operation. As a matter of constitutional law, Board
members are appointed officials of the Nation. As such, they have a constitutional duty to
oversee operations of the enterprise, which must operate under an Annual Plan of Operation as
approved (or disapproved) by the Congress. While this duty does not require the Board’s strict
adherence to every detail or projection set forth in the Annual Plan of Operation as though it

were a statute or contract, it does mean that each Board member has a duty to ensure that the
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enterprise is operated within the basic parameters of its Annual Plan of Operation, which, after
all, are established by the Board in the first place. This duty entails operating within the limits of
its approved budget, refraining from pursuing projects not approved by the Congress, and
proceeding with projects and activities proposed and approved in its Annual Plan of Operation to
the maximum extent practicable.

Neither do we suggest that there is no remedy for a Board member’s breach of his or her
constitutional duties. As appointed officials of the Nation, Board members are subject to
removal under Article XII and may be removed, among other causes, for the “willful neglect” of
their constitutional duties.’® This is the sole remedy contained in the Constitution for the breach
of a constitutional duty by an elected or appointed Osage official and it preempts all others,
including any statutory cause of action or remedy.

4. CountlIV
' We certified the following question as to Count IV of the Petition:

Whether that portion of OCNA 15-91, (Sec. 12-105(A)(2)), which reads
"Board Eligibility. Any Board candidate who is at least thirty (30) years eld
who shall not have been convicted of a felony, and who can demonstrate the
credentials of a qualified professional, is eligible to serve as a member of the
board" (italics added), violates Article V, sections 1 and 2 (separation of
powers), Article VII, sections 1 and 5 (powers reserved in the Executive
Branch) and Article VII, section 14 (qualification for appointment to board)
of the Osage Constitution.

In his Petition, the Principal Chief challenges only a portion of ONCA 15-91, section 12-
105{A)(2) as amended, which establishes certain requirements for qualification for appointment

to Tribal Enterprise Boards. He urges that subsection (A)(2)’s requirement that Enterprise Board

4 See OSAGE CONST., Art. XII § 1,
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candidates must “demonstrate the credentials of a qualified professional” works an
unconstitutional violation. We disagree.

Article VII, section 14 states that Congress has authority to establish Tribal Enterprise
Boards and states that persons appointed to Enterprise Board positions must be “qualified
professionals.” We do not find that establishing criteria from which Congress can make a
reasonable determination of whether a candidate is indeed a “qualified professional” works any
constitutional violation. On the contrary, without the requirement that a candidate is able to
produce some generally accepted professional credentials, such as a resume showing_education,
special training, professional associations, work history and experience, etc., Congress would be
without a rational basis upon which to carry out its duty of advice and consent through an
informed assessment of candidates.

While a challenge to subsection (A)(2)’s provision of a minimum age requirement of
thirty years is not specifically pled in the Principal Chief's Petition, the parties did brief the issuc
and we find that it is a matter subject to reoccurring challenge and address it accordingly.

In support of his challenge to subsection {(A}2)’s provision of an age restriction, the
Principal Chief urges that since the Constitution establishes an age restriction for the position of
Principal Chief in Article VII, section 3, its silence as to such a requirement in section 14
precludes Congress from establishing an age restriction for appointment to a Tribal Enterprise
Board. Again, we disagree. Article VII, section 14 makes clear that persons charged with
overseeing the Nation’s business enterprises shall be “qualified professionals.” As stated above,
we find that it is within Congress’s legitimate authority to set measurable standards by which to

make a determination as to whether a candidate is indeed a “qualified professional,” If in
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Congress’ view a minimum age of thirty years is a necessary prerequisite to the determination of
a “qualified professional,” we find it is within its constitutional purview to do so.

In the absence of specific criteria for what is required to establish a candidate for
appointment to a Tribal Enterprise Board as a “qualified professional,” Congress’ duty of advice
and consent would be reduced to an ad hoc, standard-less evaluation that would be both unfair to
the Executive, the nominee, and inconsistent with the mandates of section 14. For Congress’
responsibility under section 14 to have any meaning, Congress must have the appropriate
discretion to establish qualifications for board members, provided such qualifications are
consistent with the Constitution. In the matter before us, we find that Congress has not exceeded
its authority or violated the Constitution by establishing a minimum age requirement.

Accordingly, we find ONCA 15-91 (Section 12-105(A)(2)) constitutional.

CONCLUSION

We are a young government yet an old Nation that has survived by adapting, unifying,
and embracing the values of roles, responsibilities, and balance. The Osage People made a
deliberate-—and repeated-—decision to distribute the burden of governance so no one person or
entity bears it alone. If longevity is our continued goal, then we must treat the Constitution as a
unifying document with roles and responsibilities designed to benefit the People as a whole.
Like those who came before us, “To meet and successfully overcome the enemies that beset
life’s pathway there must be a complete unity of purpose and of action . . . and all the people
must share alike in the fortunes and misfortunes of the common defense.”’

We do not question the good faith of either party on the points of contention addressed in

this section. Both have raised important points and both have evidenced a strong desire to

33 La Flesche, at 34-35,
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faithfully adhere to the Constitution. Not only is the Osage Constitution new, it is truly distinct
from all others, and so we as a Nation are challenged to strike that correct balance envisioned by
the Osage People and reflected in their Constitution.

We close by noting that above all, the Osage People historically and culturally have
strived to achieve balance in all aspects of life in order to produce stability and order. It is,
therefore, incumbent that we not only respect the roles, functions, and prerogatives of each
Branch of our Nation’s government, but those of the Nation’s Boards and Commissions as well.

For the foregoing reasons, we find ONCA 15-82, section 10; ONCA 15-83, section 11;
ONCA 15-84, section 9, ONCA 15-85, section 10; ONCA 15-86, section 9 and ONCA 15-87,
section 10 unconstitutional and void; subsections 1{B)(1), 1(B)(2) and 1(B}3) of ONCA 15-100
unconstitutional and void; section 12-105(C)(3) of ONCA 15-91 unconstitutional and void; and
section 12-105(A)}(2) of ONCA 15-91 constitutional.

SO ORDERED on this 8™ day of March, 2016.

/s/ Meredith D. Drent
Meredith D, Drent
Chief Justice

/s/ Elizabeth L. Homer
Elizabeth L. Homer
Associate Justice

/s/ Drew Pierce
Drew Pierce
Associate Justice
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