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§ 551. Short title, OK ST T. 40 § 551

Oklahoma Statutes Annotated
Title 40. Labor
Chapter 15. Standards for Workplace Drug and Alcohol Testing Act (Refs & Annos)

40 OkLSt.Ann. § 551
§ 551. Short title

Currentness

Sections 551 through 563 of this title shall be known and may be cited as the “Standards for Workplace Drug and
Alcohol Testing Act™.

Credits
Laws 1993, c. 355, § 1. emerg. eff. June 10, 1993; Laws 2011.c. 180, § 1, eff. Nov. 1. 2011.

40 OkL. St. Ann. § 551, OK ST T. 40 § 551

Current with emergency effective provisions through Chapter 514 of the First Regular Session of the 57th Legislature
(2019)

End of Document ¢ 2019 Thomson Reuters. No claim to original U.S. Government Works
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§ 552. Definitions, OK ST T. 40 § 552

Oklahoma Statutes Annotated
Title 40. Labor
Chapter 15. Standards for Workplace Drug and Alcohol Testing Act (Refs & Annos)

40 OKkL.St.Ann. § 552
8 552. Definitions

Currentness

As used in the Standards for Workplace Drug and Alcohol Testing Act:

1. “Alcohol™ means ethyl alcohol or ethanol;

2. “Applicant”™ means a person who has applied for a position with an employer and received a conditional offer of
employment;

3. “Board™ means the State Board of Health;

4. “Confirmation test” means a drug or alcohol test on a sample to substantiate the results of a prior drug or alcohol test
on the same sample and which uses different chemical principles and is of equal or greater accuracy than the prior drug
or alcohol test. Where a breathalyzer test is utilized, a confirmation test means a second sample test that confirms the
prior result. Where a single-use test is utilized, a confirmation test means a second test confirmed by a testing lacility;

5. “Department™ means the State Department of Health;

6. “Drug” means amphetamines, cannabinoids, cocaine, phencyclidine (PCP), hallucinogens, methaqualone, opiates,
barbiturates, benzodiazepines, synthetic narcotics, designer drugs, or a metabolite of any of the substances listed herein;

7. *Drug or alcohol test” means a chemical test administered for the purpose of determining the presence or absence of
a drug or its metabolites or alcohol in a person's bodily tissue, fluids or products. Adulteration of a specimen or of a
drug or alcohol test shall be considered as a refusal to test;

8. “Employee” means any person who supplies labor for remuneration to his or her employer in this state and shall not
include an independent contractor, subcontractor or employees of an independent contractor; provided. however, an
independent contractor, subcontractor, or employees of an independent contractor, may be subject to a workplace drug
or alcohol testing policy under the terms of the contractual agreement when the drug or alcohol testing policy applies to
other workers at the job site or workers who are in the same or similar classification or group;



§ 552. Definitions, OK ST T. 40 § 552

9. “Employer” means any person, firm, corporation, partnership, association, nonprofit organization or public
employer, which has one or more employees within this state. or which has offered or may offer employment to one or
more individuals in this state:

10. *Public employer”™ means the State of Oklahoma or any political subdivision thereof, including any department,
agency, board, commission, institution, authority, public trust, municipality, county, district or instrumentalities thereof’

11, “Review officer” means a person, qualified by the State Board of Health, who is responsible for receiving results from
a testing facility which have been generated by an employer's drug or alcohol testing program, and who has knowledge
and training to interpret and evaluate an individual's test results together with the individual's medical history and any
other relevant information;

12. “Sample™ means tissue, fluid or product of the human body chemically capable of revealing the presence of drugs
or alcohol in the human body; and

13. “Testing facility” means a facility which provides laboratory services to test samples for the presence of drugs or
alcohol.

Credits
Laws 1993, ¢. 355, § 2, emerg. eff. June 10, 1993; Laws 2000. ¢. 335, § I, emerg. ¢ff. June 6, 2000; Laws 2005, c. 190, § 5,
eff. Sept. 1, 2005; Laws 2011, c. 180, § 2, eff. Nov. I, 2011; Laws 2012. ¢. 196, § 17. emerg. eff. May 8. 2012.

40 Okl. St. Ann. § 552, OK ST T. 40 § 552
Current with emergency effective provisions through Chapter 514 of the First Regular Session of the 57th Legislature
(2019)

Ind of Document ¢ 2019 Thomson Reuters. No claim to original ULS. Government Works

WESTLAW




Oklahoma Statutes § 552. Definitions

Notes Of Decisions (2)

Construction and application

Legislature's utilization of the phrase requiring that a test result be “confirmed” before an employee is subject
to dismissal based on a positive drug or alcohol test result, rather than referring to the statutorily defined
term, “confirmation test,” created an ambiguity in Workplace Drug and Alcohol Testing Act subject to statutory
construction. McClure v. ConocoPhillips Co., Okla., 142 P.3d 390 (2006) . Labor And Employment 97

House Bill 1502 (Laws 2005, c. 190, §5), defining term ‘testing facility," is controlling, and ‘testing facility’ does
not include on-site drug or alcohol screening tests to screen out negative test results under certain conditions,
where House Bill 1502 is later amendment and irreconcilably conflicts with Senate Bill 374 (Laws 2005, c. 134,
§1). Op.Atty.Gen. No. 06-3 (March 6, 2006), 2006 WL 686379 .




§ 554. Drug or alcohol testing by employers--Restrictions, OK ST T. 40 § 554

Oklahoma Statutes Annotated
Title 40. Labor
Chapter 15. Standards for Workplace Drug and Alcohol Testing Act (Refs & Annos)

40 OkL.St.Ann. § 554
§ 554. Drug or alcohol testing by employers--Restrictions

Currentness

Employers may conduct drug and alcohol testing in accordance with the Standards for Workplace Drug and Alcohol
Testing Act. Employers who choose to conduct drug or alcohol testing may only request or require an applicant or
employee to undergo testing under any of the following circumstances:

1. Applicant and transfer/reassignment testing: A public or private employer may request or require an applicant to
undergo drug or alcohol testing and may use a refusal to undergo testing or a positive test result as a basis for refusal to
hire. A public or private employer may also request or require an employee who transfers to a different position or job,
or who is reassigned to a different position or job, to undergo drug or alcohol testing;

2. For-cause testing: A public or private employer may request or require an employee to undergo drug or alcohol testing
at any time it reasonably believes that the employee may be under the influence of drugs or alcohol, including, but not
limited to, the following circumstances:

a. drugs or alcohol on or about the employee's person or in the employee's vicinity,

b. conduct on the employee's part that suggests impairment or influence of drugs or alcohol,

c. a report of drug or alcohol use while at work or on duty,

d. information that an employee has tampered with drug or alcohol testing at any time,

e. negative performance patterns, or

f. excessive or unexplained absenteeism or tardiness:

3. Post-accident testing: A public or private employer may require an employee to undergo drug or alcohol testing if
the employee or another person has sustained an injury while at work or property has been damaged while at work,
including damage to equipment. For purposes of workers' compensation, no employee who tests positive for the presence
of substances defined and consumed pursuant to Section 463.20 of Title 63 of the Oklahoma Statutes, alcohol, illegal
drugs, or illegally used chemicals, or refuses to take a drug or alcohol test required by the employer, shall be eligible
for such compensation;




§ 554. Drug or alcohol testing by employers--Restrictions, OK ST T. 40 § 554

4. Random testing: A public or private employer may request or require an employee or all members of an employment
classification or group to undergo drug or alcohol testing at random and may limit its random testing programs to
particular employment classifications or groups, except that a public employer may require random testing only of
employees who:

a. are police or peace officers,

b. have drug interdiction responsibilities,

¢. are authorized to carry firearms,

d. are engaged in activities which directly affect the safety of others,

e. are working for a public hospital including any hospital owned or operated by a municipality, county, or public
trust, or

f. work in direct contact with inmates in the custody of the Department of Corrections or work in direct contact
with juvenile delinquents or children in need of supervision in the custody of the Department of Human
Services;

5. Scheduled. fitness-for-duty, return from leave and other periodic testing: A public or private employer may request
or require an employee to undergo drug or alcohol testing if the test is conducted as a routine part of a routinely
scheduled employee fitness-for-duty medical examination, or is requested or required by the employer in connection with
an employee's return to duty from leave of absence, or which is scheduled routinely as part of the employer's written
policy, except that a public employer may require scheduled. periodic testing only of employees who:

a. are police or peace officers,

b. have drug interdiction responsibilities,

c. are authorized to carry firearms,

d. are engaged in activities which directly affect the safety of others,

e. are working for a public hospital including any hospital owned or operated by a municipality, county, or public
trust, or




§ 554. Drug or alcohol testing by employers--Restrictions, OK ST T. 40 § 554

f. work in direct contact with inmates in the custody of the Department of Corrections or work in direct contact

with juvenile delinquents or children in need of supervision in the custody of the Department of Human
Services; and

6. Post-rehabilitation testing: A public or private employer may request or require an employee to undergo drug or
alcohol testing for a period of up to two (2) years commencing with the employee's return to work, following a positive
test or following participation in a drug or alcohol dependency treatment program.

Credits

Laws 1993, c. 355, § 4, emerg. eff. June 10, 1993; Laws 2001, Ist Ex.Sess., ¢. 3, § 1, emerg. eff. Oct. 23, 2001: Laws 2005,
Ist Ex.Sess..c. 1. §4.¢ff. July 1, 2005: Laws 2008. ¢. 132, § 11, eff. Nov. 1, 2008: Laws 2011.c. 180, § 3. eff. Nov. 1, 2011;
Laws 2012, c. 196, § 18, emerg. eff. May 8. 2012.

40 Okl. St. Ann. § 554, OK ST T. 40 § 554

Current with emergency effective provisions through Chapter 514 of the First Regular Session of the 57th Legislature
(2019)

End of Docwment € 2019 Thomson Reuters. No claim to original ULS. Government Works,




Oklahoma Statutes § 554. Drug or alcohol testing by employers--Restrictions

Notes Of Decisions (1)

Purpose

The purpose behind the Standards for Workplace Drug and Alcohol Testing Act is to create standards for
employer drug and alcohol testing so both employees and employers can be assured of due process. Estes
v. ConocoPhillips Co., Okla., 184 P.3d 518 (2008) . Labor And Employment 97
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§ 555. Written policy required--Notice of policy changes--Distribution, OK ST T. 40 § 555

Oklahoma Statutes Annotated
Title 40. Labor
Chapter 15. Standards for Workplace Drug and Alcohol Testing Act (Refs & Annos)

40 OkL.St.Ann. § 555
§ 555. Written policy required--Notice of policy changes--Distribution

Currentness

A. Any employer that requests or requires an applicant or employee to undergo drug or alcohol testing shall first adopt
a written policy setting forth the specifics of its drug or alcohol testing program, which may include, but is not limited
to. the following information:

1. A statement of the employer's policy respecting drug or alcohol use by employees;

2. Which applicants and employees are subject to testing;

3. Circumstances under which testing may be requested or required;

4. Substances which may be tested. It shall be sufficient for an employer to state in the written policy that the substances
tested shall be for drugs and alcohol;

5. Testing methods and collection procedures to be used:

6. Consequences of refusing to undergo testing:

7. Potential adverse personnel action which may be taken as a result of a positive test result;

8. The ability of an applicant and employee to explain, in confidence, the test results;

9. The ability of an applicant and employee to obtain copies of all information and records related to that individual's
testing;

10. Confidentiality requirements: and

11. The available appeal procedures.




§ 555. Written policy required--Notice of policy changes--Distribution, OK ST T. 40 § 555

B. An employer who implements a drug or alcohol testing policy or changes its policy, shall provide at least ten (10) days'
notice to its employees and shall provide a copy of its policy to each applicant upon his or her acceptance of employment
by:

1. Hand-delivery of a paper copy of the policy or changes to the policy;

2. Mailing a paper copy of the policy or changes to the policy through the U.S. Postal Service or a parcel delivery service
to the last address given by the employee or applicant;

3. Electronically transmitting a copy of the policy through an e-mail or by posting on the employer's website or intranet
site; or

4. Posting a copy in a prominent employee access area.

Credits
Laws 1993, ¢. 355, § 5, emerg. eff. June 10, 1993; Laws 2007, c. 78. § 2, eff. Nov. 1, 2007; Laws 2008, ¢. 132, § 12, eff.
Nov. I, 2008; Laws 2011, c. 180, § 4, eff. Nov. 1. 2011.

40 Okl. St. Ann. § 555, OK ST T. 40 § 555

Current with emergency effective provisions through Chapter 514 of the First Regular Session of the 57th Legislature
(2019)

End of Document € 2019 Thomson Reuters. No claim to ariginal LS. Government Works.
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Oklahoma Statutes Annotated
Title 40. Labor
Chapter 15. Standards for Workplace Drug and Alcohol Testing Act (Refs & Annos)

40 OkLSt.Ann. § 556
§ 556. Time of employer testing--Payment of costs

Currentness

Any drug or alcohol testing by an emplover shall be deemed work time for purposes of compensation and benefits for
current employees. An employer shall pay all costs of testing for drugs or alcohol required by the employer. Provided,
however, if an employee or applicant requests a confirmation test of a sample within twenty-four (24) hours of receiving
notice of a positive test in order to challenge the results of a positive test, the employee or applicant shall pay all costs of
the confirmation test, unless the confirmation test reverses the findings of the challenged positive test. In such case, the
employer shall reimburse the individual for the costs of the confirmation test.

Credits
Laws 1993, c. 355, § 6. emerg. effl. June 10, 1993; Laws 2011, ¢. 180, § 5, eff. Nov. 1, 2011.

40 OKl. St. Ann. § 556, OK. ST T. 40 § 556

Current with emergency effective provisions through Chapter 514 of the First Regular Session of the 57th Legislature
(2019)

End of Document ¢ 2019 Thomeson Reuvters. No claim to original ULS. Gevernment Works.
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§ 557. Licensure and regulation of testing facilities--Alternative..., OK ST T. 40 § 557

Oklahoma Statutes Annotated
Title 40. Labor
Chapter 15. Standards for Workplace Drug and Alcohol Testing Act (Refs & Annos)

40 Okl.St.Ann. § 557
§ 557. Licensure and regulation of testing facilities--Alternative testing methods

Currentness

A. The State Board of Health shall have the power and duty to promulgate, prescribe, amend and repeal rules for the
licensure and regulation of testing facilities, which shall include, but not be limited to, the following:

I. Qualifications of testing facilities which shall include the requirement that facilities doing urine analysis tests be
certified for forensic urine drug testing pursuant to guidelines or regulations of the federal Department of Health and
Human Services or be accredited for forensic urine drug testing by the College of American Pathologists or other
organizations recognized by the State Board of Health;

2. Qualifications of testing facility personnel; and

3. Procedures for the testing facility to provide the necessary documentation of testing procedures and test results to the
employer requesting testing services as may be required by a court or administrative proceeding.

B. Nothing in the Standards for Workplace Drug and Alcohol Testing Act shall be construed as prohibiting an employer
from adopting a policy which allows for testing for drugs or alcohol by another method which is reasonably calculated
to detect the presence of drugs or alcohol, including, but not limited to, breathalyzer testing, testing by use of a single-use
test device, known as an on-site or quick testing device, to collect, handle, store and ship a sample collected for testing.

Credits
Laws 1993, ¢. 355, § 7. emerg. eff. June 10, 1993; Laws 2006, c. 277, § 3, eff. Nov. 1, 2006: Laws 2011, c. 180. § 6, eff’
Nov. 1, 2011; Laws 2012, ¢. 196, § 19, emerg. eff. May 8, 2012.

40 OkI. St. Ann. § 557, OK ST T. 40 § 557

Current with emergency effective provisions through Chapter 514 of the First Regular Session of the 57th Legislature
(2019)

End of Document 2019 Thomson Reuters. No claim to original U.S. Governmient Works.
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§ 558. Licensing of testing facilities--Fees--Administrative fines, OK ST T. 40 § 558

Oklahoma Statutes Annotated
Title 40. Labor
Chapter 15. Standards for Workplace Drug and Alcohol Testing Act (Refs & Annos)

40 OkL.St.Ann. § 558
§ 558. Licensing of testing facilities--Fees--Administrative fines

Currentness

A. Onand after July 1, 1994, no testing facility shall provide laboratory services to an employer to test for the presence or
absence of drugs or alcohol unless it meets the qualifications established for testing facilities pursuant to Section 7 of this

act ' and is licensed by the State Department of Health to perform such tests. The State Board of Health shall promulgate
rules relating to the issuance of such license, including rules governing license revocation, suspension and nonrenewal.

B. The fees for licensure of testing facilities by the State Department of Health shall be set by the State Board of Health
and shall not be more than One Hundred Fifty Dollars ($150.00) annually.

C. Any testing facility providing laboratory services to an employer to test for the evidence of drugs or alcohol which
is not licensed by the State Department of Health pursuant to this section shall be subject to an administrative fine of
not more than Five Hundred Dollars ($500.00) for each offense. Each test performed by the unlicensed testing facility
in violation of this section shall constitute a separate offense.

Credits
Laws 1993, ¢. 355, § 8, emerg. eff. June 10, 1993,

Footnotes

| Title 40. § 557.

40 Okl St. Ann. § 558, OK ST T. 40 § 558

Current with emergency effective provisions through Chapter 514 of the First Regular Session of the 57th Legislature
(2019)

End of Document € 2019 Thomson Reoters. No claim to onginal ULS, Government Works,
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Oklahoma Statutes § 558. Licensing of testing facilities--Fees--Administrative f...

Notes Of Decisions (2)

Construction and application

Under the 2005 version of the Standards for Workplace Drug and Alcohol Testing Act, evidential breath

tests to determine an employee's blood alcohol level are “laboratory services” which must be confirmed by a
licensed testing facility before an employer may take disciplinary action in reliance on the test results. Estes v.
ConocoPhillips Co., Okla., 184 P.3d 518 (2008) . Labor And Employment 97

Remedies

Civil liability provision of the Oklahoma Standards for Workplace Drug and Alcohol Testing Act did not provide
a civil action remedy to the employee, being tested for drugs or alcohol by his employer, against the testing
facility; civil action remedy was intended to be wielded by employees against employers and testing facilities
which violated the Act were expressly subject only to administrative fines. Mike v. Professional Clinical
Laboratory, Inc., N.D.Okla.2011, 781 F.Supp.2d 1192 , affirmed in part, reversed in part 450 Fed.Appx. 732,
2011 WL 6118576 . Action 3; Health 810

WESTLAW



§ 559. Sample collection and testing--Conditions, OK ST T. 40 § 559

Oklahoma Statutes Annotated
Title 40. Labor
Chapter 15. Standards for Workplace Drug and Alcohol Testing Act (Refs & Annos)

40 OKL.St.Ann. § 559
§ 559. Sample collection and testing--Conditions

Currentness

All sample collection and testing for drugs and alcohol pursuant to the provisions of this act ! shall be conducted in
accordance with the following conditions:

1. Samples shall be collected and tested only by individuals deemed qualified by the State Board of Health and may be
collected on the premises of the employer;

2. Only samples deemed appropriate by the State Board of Health for drug and alcohol testing shall be collected;

3. The collection of samples shall be performed under reasonable and sanitary conditions;

4. A sample shall be collected in sufficient quantity for splitting into two separate specimens, pursuant to rules of the
State Board of Health, to provide for any subsequent independent analysis in the event of challenge of the test results
of the main specimen:

5. Samples shall be collected and tested with due regard to the privacy of the individual being tested. In the instances
of urinalysis, no employer or representative, agent or designee of the employer shall directly observe an applicant or
employee in the process of producing a urine sample; provided, however, collection shall be in a manner reasonably
calculated to prevent substitutions or interference with the collection or testing of reliable samples;

6. Sample collection shall be documented, and the documentation procedures shall include:

a. labeling of samples so as reasonably to preclude the probability of erroneous identification of test results, and

b. an opportunity for the applicant or employee to provide notification of any information which the applicant
or employee considers relevant to the test, including identification of currently or recently used prescription or
nonprescription drugs, or other relevant information;

7. Sample collection, storage, and transportation to the testing facility shall be performed so as reasonably to preclude
the probability of sample contamination or adulteration;

WESTLAW



§ 559. Sample collection and testing--Conditions, OK ST T. 40 § 559

8. Sample testing shall conform to scientifically accepted analytical methods and procedures. Testing shall include
confirmation of any positive test result by gas chromatography. gas chromatography-mass spectroscopy, or an
equivalent scientifically accepted method of equal or greater accuracy as approved by Board rule, at the cutoff levels as
determined by Board rule, before the result of any test may be used as a basis for refusal to hire a job applicant or any
action by an employer pursuant to Section 12 of this act; and

9. A written record of the chain of custody of the sample shall be maintained from the time of the collection of the sample
until the sample is no longer required.

Credits
Laws 1993, ¢. 355.§ 9. emerg. eff. June 10, 1993.

Footnotes

| Title 40, § 551 et seq.

40 OKL St. Ann. § 559, OK ST T. 40 § 559

Current with emergency effective provisions through Chapter 514 of the First Regular Session of the 57th Legislature
(2019)
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§ 560. Drug and alcohol test records--Disclosure, OK ST T. 40 § 560

Oklahoma Statutes Annotated
Title 40. Labor
Chapter 15. Standards for Workplace Drug and Alcohol Testing Act (Refs & Annos)

40 OkL.St.Ann. § 560
§ 560. Drug and alcohol test records--Disclosure

Currentness

A. Records of all drug and alcohol test results and related information maintained by the employer shall be the property
of the employer and, upon the request of the applicant or employee tested, shall be made available for inspection and
copying to the applicant or employee. Except as provided in subsection B of this section, an employer shall not release
such records to any person other than the applicant, employee or the review officer.

B. Records of all drug and alcohol test results and related information maintained by the employer may be released by
the employer for any of the following purposes:

I. As admissible evidence by an employer or the individual tested in a case or proceeding before a court of record or
administrative agency if either the employer or the individual tested are named parties in the case or proceeding;

2. In order to comply with a valid judicial or administrative order; or

3. To an employer's employees, agents and representatives who need access to such records in the administration of the
Standards For Workplace Drug and Alcohol Testing Act.

C. A testing facility, or any agent, representative or designee of the facility, or any review officer, shall not disclose to
any employer, based on the analysis of a sample collected from an applicant or employee for the purpose of testing for
the presence of drugs or alcohol, any information relating to the general health, pregnancy or other physical or mental
condition of the applicant or employee.

A testing facility shall release the results of the drug or alcohol test, and any analysis and information related thereto,
to the individual tested upon request.

Credits
Laws 1993, ¢. 355, § 10, emerg. eff. June 10. 1993; Laws 2011, ¢, 180, § 7. eff. Nov. 1. 2011; Laws 2012, ¢. 196, § 20,
emerg. eff. May 8, 2012.

40 OKkl. St. Ann. § 560, OK ST T. 40 § 560
Current with emergency effective provisions through Chapter 514 of the First Regular Session of the 57th Legislature
(2019)
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§ 560. Drug and alcohol test records--Disclosure, OK ST T. 40 § 560
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Oklahoma Statutes § 560. Drug and alcohol test records--Disclosure

Notes Of Decisions (5)

Disclosure

Drug testing facility could not reasonably foresee that nurse's employer would willfully disregard its disclaimer

by forwarding drug testing results to nursing board, precluding nurse's action against the testing facility for

violating the Oklahoma Standards for Workplace Drug and Alcohol Testing Act; testing facility disclosed to

employer that analysis performed was non-forensic testing. Mike v. Professional Clinical Laboratory, Inc.,

N.D.Okla.2011, 781 F.Supp.2d 1192 , affirmed in part, reversed in part 450 Fed.Appx. 732, 2011 WL 6118576
Health 709(2)

When a State employee is discharged because of a positive random drug testing result, the State must

disclose the termination to potential employers doing employment checks on the employee, but may not

disclose that the termination was for failure of a drug or alcohol test or for refusal to take such a test.
Op.Atty.Gen. No. 97-79 (Oct. 13, 1997).

Supervening cause of injury

Employer's act of forwarding drug test results to nursing board with knowledge of their non-forensic nature,
and employee's failure to abide by her probation, were supervening causes of employer's injury resulting from
board's suspension of employee's nursing license, precluding employer's action against the company which
conducted the drug testing for negligence; Oklahoma Standards for Workplace Drug and Alcohol Testing Act
provided that testing results should remain confidential, employer was under no legal obligation to forward test
results to nursing board, and employee would not have lost her license if she complied with the terms of her
probation. Leisure Village Operating LLC v. Professional Clinical Laboratory, N.D.Okla.2011, 781 F.Supp.2d
1205. Health 709(2)

Licensed Practical Nurse's (LPN) failure to abide by the terms of her license probation, which was imposed
after employer forwarded drug test results to nursing board, was supervening cause of her injury of temporary
suspension of her LPN license, precluding nurse's action against the testing facility for violating the Oklahoma
Standards for Workplace Drug and Alcohol Testing Act; nurse suffered no injury from her probationary status,
nurse was not publicly censured by board, and license was not revoked during probationary period. Mike v.
Professional Clinical Laboratory, Inc., N.D.Okla.2011, 781 F.Supp.2d 1192 , affirmed in part, reversed in part
450 Fed.Appx. 732, 2011 WL 6118576 . Health 709(2)

Employer's act of forwarding drug test results to nursing board with knowledge of their non-forensic nature
was supervening cause of employee's injury of temporary suspension of her Licensed Practical Nurse (LPN)
license, precluding employee's action against the testing facility for violating the Oklahoma Standards for
Workplace Drug and Alcohol Testing Act; Act provided that testing results should remain confidential and
employer was under no legal obligation to forward the test results. Mike v. Professional Clinical Laboratory,
Inc., N.D.Okla.2011, 781 F.Supp.2d 1192 , affirmed in part, reversed in part 450 Fed.Appx. 732, 2011 WL
6118576 . Health 709(2)



§ 562. Disciplinary actions, OK ST T. 40 § 562

Oklahoma Statutes Annotated
Title 40. Labor
Chapter 15. Standards for Workplace Drug and Alcohol Testing Act (Refs & Annos)

40 OKLSt.Ann. § 562
§ 562. Disciplinary actions

Currentness

A. An employer's policy shall state the disciplinary actions that may be taken upon a refusal to undergo a drug or alcohol
test or for a positive test for the presence of drugs or alcohol.

B. An employer may take disciplinary action, up to and including discharge, against an employee who refuses to undergo
drug or alcohol testing conducted in accordance with the provisions of Section 551 et seq. of this title or who tests positive
for the presence of drugs or alcohol.

C. Notwithstanding any provision of law for confidentiality of drug or alcohol testing results, nothing in the Standards
for Workplace Drug and Alcohol Testing Act shall preclude an employer, contracting with another employer, from
sharing drug or alcohol testing results of any tested person who works pursuant to such contractual agreement.

Credits
Laws 1993, c. 355, § 12, emerg. eff. June 10, 1993; Laws 2011, c. 180, § 8, eff. Nov. 1, 2011; Laws 2012. c. 196, § 21,
emerg. eff. May 8. 2012.

40 Okl. St. Ann. § 562, OK ST T. 40 § 562
Current with emergency effective provisions through Chapter 514 of the First Regular Session of the 57th Legislature
(2019)
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Oklahoma Statutes § 562. Disciplinary actions

Notes Of Decisions (5)

Construction and application

To establish a violation of the section of Oklahoma's Standards for Workplace Drug and Alcohol Testing Act
prohibiting disciplinary action based on a positive test absent confirmation by a second test, a former employee
must show that the former employer: (1) discharged him based on his drug test, and (2) failed to confirm

the result through a second test. Karnes v. Boeing Co., C.A.10 (Okla.)2003, 335 F.3d 1189 . Labor And
Employment 767

Pursuant to the Workplace Drug and Alcohol Testing Act and the administrative rules promulgated pursuant
thereto, an employer, using an approved evidential breath testing (EBT) device, may confirm an initial positive
alcohol test by a second test performed using the same EBT on a different breath sample. McClure v.
ConocoPhillips Co., Okla., 142 P.3d 390 (2006) . Labor And Employment 97

Legislature's utilization of the phrase requiring that a test result be “confirmed” before an employee is subject
to dismissal based on a positive drug or alcohol test result, rather than referring to the statutorily defined
term, “confirmation test,” created an ambiguity in Workplace Drug and Alcohol Testing Act subject to statutory
construction. McClure v. ConocoPhillips Co., Okla., 142 P.3d 390 (2006) . Labor And Employment 97

Neither the Workplace Drug and Alcohol Testing Act nor the administrative rules promulgated in its support
require an employer to confirm an initial positive breath alcohol test result by a second test performed using a
different evidential breath test device on the same breath sample. McClure v. ConocoPhillips Co., Okla., 142
P.3d 390 (2006) . Labor And Employment 97

Construction with federal law

Former employee's unfair application and wrongful termination claims under Oklahoma's Standards for
Workplace Drug and Alcohol Testing Act, arising from termination that occurred following his positive drug test,
were not preempted by LMRA. Karnes v. Boeing Co., C.A.10 (Okla.)2003, 335 F.3d 1189 . States 18.46
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Oklahoma Statutes Annotated
Title 40. Labor
Chapter 15. Standards for Workplace Drug and Alcohol Testing Act (Refs & Annos)

40 OkL.St.Ann. § 563
§ 563. Willful violation of act--Civil actions--Remedies

Currentness

A. Any person aggrieved by a willful violation of the Standards for Workplace Drug and Alcohol Testing Act : may
institute a civil action in a court of competent jurisdiction within one (1) year of the alleged willful violation or be barred
from obtaining the relief provided for in subsection B of this section. A willful violation of the Standards for Workplace
Drug and Alcohol Testing Act requires proof by the preponderance of the evidence that the employer had a specific
intent to violate the act.

B. A prevailing party may be awarded lost wages to which the person would have been entitled and an additional equal
amount as liquidated damages. Interim earnings or amounts carnable with reasonable diligence by the aggrieved person
shall operate to reduce the lost wages otherwise allowable. Reasonable costs and attorney fees may be awarded to the
prevailing party, whether plaintiff or defendant.

Credits
Laws 1993, ¢. 355. § 13, emerg. eff. June 10, 1993; Laws 2011, ¢. 180.§9. eff. Nov. 1. 2011,

Footnotes

I Title 40, § 551 et seq.

40 OKkI. St. Ann. § 563, OK ST T. 40 § 563

Current with emergency effective provisions through Chapter 514 of the First Regular Session of the 57th Legislature
(2019)

End of Document ¢ 2019 Themson Reuters. No claim (o original U.S, Goverament Works
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Oklahoma Statutes § 563. Willful violation of act--Civil actions--Remedies

Notes Of Decisions (10)

Construction and application

Under Oklahoma law, as predicted by federal district court, an award of attorney fees to prevailing party under
Oklahoma State Workplace and Drug and Alcohol Testing Act (Workplace Act) is subject to sound discretion
of court, rather than subject to dual standard applied under civil rights statutes, requiring a finding of plaintiff's
bad faith prior to award of fees to defendant; Workplace Act provides for permissive award of fees to either
prevailing plaintiff or prevailing defendant, and Act's legislative history indicated intent to treat employers and
employees equally with respect to attorney fee applications. Rice v. Valmont Industries, Inc., N.D.Okla.2013,
951 F.Supp.2d 1250 . Labor And Employment 142

Civil liability provision of the Oklahoma Standards for Workplace Drug and Alcohol Testing Act did not provide
a civil action remedy to the employee, being tested for drugs or alcohol by his employer, against the testing
facility; Act imposed duty on employers to conform to the Act for sake of their employees, civil action remedy
was intended to be wielded by employees against employers, and testing facilities which violated the Act
were expressly subject only to administrative fines. Leisure Village Operating LLC v. Professional Clinical
Laboratory, N.D.Okla.2011, 781 F.Supp.2d 1205 . Action 3: Health 810

Classified state employee could bring district court action against employer based on alleged violation of
Standards for Workplace Drug and Alcohol Testing Act (SWDATA) without first exhausting administrative
remedies; plain language of statute permitted employee to bring action without exhausting administrative
remedies, and specific remedy provided by SWDATA controlled over general requirement that discharged
classified employee exhaust administrative remedies before bringing action in district court. Jones v. State ex
rel. Office of Juvenile Affairs, Okla., 268 P.3d 72 (2011) . Labor and Employment 132

The term “willful violation,” as found in section of the Standards for Workplace Drug and Alcohol Testing Act

permitting any person aggrieved by a willful violation of the Act to institute a civil action, contemplates not only

conscious, purposeful violations of the Act, but also deliberate disregard of the law by those who know, or

should have known, of the requirements of the Act. Estes v. ConocoPhillips Co., Okla., 184 P.3d 518 (2008) .
Labor And Employment 97 ; Labor And Employment 130

Causation

Employer's alleged violation of its drug testing policy, by ordering additional drug and alcohol tests after
employee's blood and urine tests were negative and failing to produce a required supervisor checklist for
the second set of tests, was not the cause of employee's lost income, but, rather, employee's alleged loss of
income was due to his subsequent termination, and thus he could not recover damages under Oklahoma's
Standards for Workplace Drug and Alcohol Testing Act (SWDATA). Manna v. Phillips 66 Company,
N.D.Okla.2018, 304 F.Supp.3d 1064 . Civil Rights 1221

Long-term nursing care facility's alleged damages resulting from its report to the nursing board that an
employee had used drugs were not proximately caused by drug testing facility's alleged breach of the
laboratory services contract; nursing facility failed to collect employee's urine sample in accordance with the
Oklahoma Standards for Workplace Drug and Alcohol Testing Act, under contract nursing facility had clear
legal obligation to collect sample in accordance with Act, and testing facility's report clearly stated analysis
was performed as non-forensic testing. Leisure Village Operating LLC v. Professional Clinical Laboratory,
N.D.Okla.2011, 781 F.Supp.2d 1205. Health 709(2)

Assuming the Oklahoma Standards for Workplace Drug and Alcohol Testing Act provides employees being
drug tested with a civil action remedy against the testing facility, in order to sustain a private action under the
Act, the employee must show that her injuries were directly, or proximately caused by a willful violation of the
Act.  Mike v. Professional Clinical Laboratory, Inc., N.D.Okla.2011, 781 F.Supp.2d 1192, affirmed in part,
reversed in part 450 Fed.Appx. 732, 2011 WL 6118576 . Health 709(2)

Attorney fees
Award of attorney fees was appropriate, under Oklahoma State Workplace and Drug and Alcohol Testing
Act (Workplace Act), to prevailing employer, following dismissal of employee's suit alleging violation of the
Act, where employer had incurred fees of as a result of employee's frivolous filing of suit. Rice v. Valmont
Industries, Inc., N.D.Okla.2013, 951 F.Supp.2d 1250 . Labor And Employment 142
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Fee amount of $13,154, requested by prevailing employer, under Oklahoma State Workplace and Drug and
Alcohol Testing Act (Workplace Act), following dismissal of employee's suit, would be reduced to $12,586.12 to
account for several entries employer's counsel made using block billing, since court was unable to determine
amount of time billed to each identified task. Rice v. Valmont Industries, Inc., N.D.Okla.2013, 951 F.Supp.2d

1250 . Labor and Employment 142

An award of attorney fees under Oklahoma State Workplace and Drug and Alcohol Testing Act (Workplace Act)
is permissive, rather than mandatory. Rice v. Valmont Industries, Inc., N.D.Okla.2013, 951 F.Supp.2d 1250 .

Labor and Employment 142
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