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It is the expression of collective action by States parties to a treaty
that established an institution to carry out collective justice for certain
international crimes.
It is therefore an extension of national criminal jurisdiction, as a
part of national law following the ratification of the Statute by national
parliaments.
It does not infringe upon national sovereignity as it is not
overriding national legal systems which are capable of and willing to
carry out the investigation and prosecution of international crimes.
The Statute contains what is named in national systems a general
part dealing with principles of legality of the criminal responsibility
and concerning exoneration thereof, and a special part defining crimes
under the jurisdiction of the Court. It involves many areas of
international and of criminal law, such as international humanitarian
law, human rights, criminal procedure and extradition.

Chapter I
General aspects
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The nature of the ICC; relationship with national courts.
The ICC is a permanent international institution established by
treaty for the purpose of investigating and prosecuting individuals who
commit the most serious crimes of international concern.
It is a treaty based institution which is binding only on its States
parties; it is not a supranational body; it is not created by another
international organ and its existence does not depend on such an organ.
The ICC is not a substitute for national criminal jurisdiction, and
does not replace national criminal justice systems, but is complementary
to them.
According to articles 1 and l7 of the Statute, the exercise of its
jurisdiction is complementary to that of the national legal system of
States parties; national criminal jurisdiction has as a rule prority over
the ICC jurisdiction. It is only in two situations that ICC jurisdiction
comes into place : a) when a national legal system is not able to
investigate and prosecute persons alleged to have committed the
crimes under its jurisdiction, for instance when such a system has
collapsed; b) when a national legal system refuses or fails to
investigate and prosecute such persons.
The standards for determining the intervention of the jurisdiction
of the Court in such cases are contained in articles 17 and 18 of the
Statute.
The Court is thus different from the ad-hoc tribunals for
Yugoslavia and Rwanda, which have also concurrent jurisdiction with
national courts, but have primacy over them. They may request that
national courts defer any case to their competence, subject to the
principle of non his in idem. But the establishment of those ad-hoc
tribunals does not affect the right or duty of States to prosecute those
who violate international humanitarian law.
Other provisions of the Statute also give expression to the primacy
of the national legal systems. Actually, all requests for cooperation,
including the arrest and surrender of an accused, and securing
evidence, are directed to and executed by national legal systems.

Applicable law
The Rome Statute follows in general lines the article 38 of the
Statute of the International Court of Justice. It requires the ICC to
apply first of all the normes contained in the Statute itself, the
Elements of Crimes and the Rules of Procedure and Evidence of
the Court. The Statute is thus following the rule lex specialis, as it
represents the special law in this field, in connection with other sources
of law.
In the second place, the Court is requested to apply treaties and
principles and rules of international law, including the established
principles of the international law of armed conflict, when they are
applicable and where they are appropriate.
This reminds us of the provisions of article 38 of the Statute of the
International Court of Justice, concerning treaties and custom as
sources of international law to be applied by that Court. The sphere of
such norms is obviously limited to those applicable to crimes under the
jurisdiction of the International Criminal Court.
In the absence of the two categories of norms the Court shall apply
general principles of law derived by it from national laws of legal
systems of the world, including, as appropriate, the national laws of
States that would normally exercise jurisdiction over the crime. Such
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general principles shall be applied only when they are not inconsistent
with this Statute, with international law and internationally recognized
norms and standards.
Although this text is mentioning general principles, with reference
to the national legal systems, one has to note that these principles have
to be derived by the ICC itself and the national legal systems to b
taken into account should include, as appropriate, the national laws of
those States which would normally exercise jurisdiction over the
crime. That means, when the ICC finds it necessary to. resort to such
principles, it will be an ad-hoc operation to deduce them, for every
case, and priority should be given to national legal systems of those
States having jurisdiction over the crime. Thus, it is different from the
concept underlying the article 38 c) of the Statute of the International
Court of Justice. Obviously, this is a subsidiary source of law for the
ICC, as compared to the Statute, to other treaties and the principles and
rules of international law.
According to the Statute of Rome, the ICC may also apply
principles and rules of law as interpreted in its previous decisions. Thi
marks also a difference with the Statute of the International Court of
Justice, according to which such decisions are a subsidiary source
of law, but are compulsory only for the parties in dispute and for the
respective dispute.
Taking into account the nature and the competence of the ICC, to
prosecute crimes committed by individuals - genocide, crimes against
humanity and crimes of war - the Rome Statute indicates that the
application and interpretation of law from all mentioned sources has to
be consistent with internationally recognized human rights and without
any distinction founded on grounds of gender, age, race, colour,
language, religion or belief, political or other opinion, national, ethnic
or social origin, wealth, birth or other status.
This provision postulates a standard against which all the law
which will be applied by the Court has to be evaluated. This seems to
be perfectly justified, as most of the crimes under the jurisdiction of
the Court are serious violations of human rights and fundamental
freedoms; it would be difficult to accept that the Court is appyling
norms in contradiction with human rights, or is discriminating on
grounds of gender , race, colour, or ethnic origin, birth or any other
status. Many of the crimes, as defined in the Statute, are closely related
72

pruvrsrons

of international

instruments

on human

rights (the

I ruuti nal Covenant on Civil and Political Rights, the International

mvcut ion against Torture, Inhuman and Degrading Treatment and
11111
hment and others). This is also the consequence of the fact that
III1l'idc and crimes against humanity are not related to armed
nll] 'IS; it would not be acceptable for the Court, prosecuting crimes
1IIIIIilted in time of peace, to descend below the standards
tnblished by international instruments generally accepted on
I nil rights.
As for the war crimes, it is clear that the two Protocols Additional
Ih 1949 Geneva Conventions, in particular Protocol II, were
ngly influenced by basic human rights standards elaborated in the
II d Nations.
An authoritative Commentary on the Additional Protocols states:
"I rotocol II contains virtually all the irreductible rights of the
uvrnan: on Civil and Political Rights. These rights are based on
,,,1,'.1' of universal validity to which States can be held, even in the
, 1,'II('e of any treaty obligation or any explicit commitment on their
, III, II may be accepted that they form part of jus cogens " 5.
As it was said, "Basic human rights standards have to be
'IJI'('led under all circumstances and, with regard to humanitarian
II', .ommon Article 3 of the Geneva Conventions constitutes a
lnluium standard which is to be respected equally under all
I'I'I/lnstances by all who are involved in the conflict ,,6.
II is thus only natural to interpret the law applied by the Court in
urdance with human rights standards.
According to article 10 of the Statute, its provisions shall not be
I rpreted as limitting or prejudicing in any way existing or
vcloping rules of international law for purposes other than this
11I11I1c;
some scholars see this provisions as having primacy over
hll
of article 21, concerning the law applicable by the ICC 7.This
1111be a misunderstanding of the meaning of the texts; the article 10
ms to aim at avoiding adverse consequences of the interpretation of
h provisions of the Statute on existing or developing rules of
Ul rnational law in other fora, in other contexts and for other purposes
hili those of the Statute. It is a clause of compatibility, while the law
, pii able by the Court is clearly specified by article 21; it is ~ot by
II take indicating expressly, in the first place the Statute and 10 the
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second place applicable treaties and principles and rules of
international law. Should the intention of the parties have been
different, the drafters could have drafted both texts in a different way.
This means that the lex fori for the Court are the provisions of th
Statute; this is imperative and binds the Court; this results also from
the provision of the Statute according to which a person may b
convicted by the Court only in accordance with this Statute.
One notes also that the Elements of Crimes are mentioned in
article 21 along with the Statute, as a source oflaw. This doesn't seem
to be consistent with article 9 of the Statute, according to which th
Elements of Crimes shall assist the Court in the interpretation and
application of the Statute; they shall be consistent with the Statute;
they are adopted by the Assembly of States parties, not ratified as is th
Statute. Thus, although mentioned along with the Statute, the Elements
of Crimes should be considered as an authentic interpretation of th
Statute and never taken into account when inconsistent with it.
The Court will function also according to its own rules of
evidence and procedure.
It is important that the rules of evidence and procedure wer
adopted by the Assembly of States parties during its first session, in
september 2002. One should recall that ICTY and ICTR have beell
modifying their rules of evidence and procedure regularly, in order to
clarify them and mainly to respond to the difficulties encountered. This
created a feeling of procedural insecurity 8.

The material element of the criminal responsibility
(actus reus)
According to article 25 of the Statute, a person is criminally
responsible for a crime under the jurisdiction of the Court if that
person:
• commits such a crime individually, jointly with other persons Of'
through another person, regardless of whether those other
persons are criminally responsible;
• orders, solicits or induces the commission of such a crime,
irrespective whether it occurs in fact or is attempted;

• aids, abets or otherwise assists in its commission or in
attempting it, including providing the means for its commission,
for the purpose of facilitating it;
• contributes intentionally in any other way to the commission or
attempted commission of such a crime by a: group of persons
having a common purpose ,with the aim of furthering the
criminal activity or criminal purposes of the group and knowing
the intention of the group to commit the crime;
• directly and publicly incites others to commit genocide;
• attempts to commit such a crime by taking action that
commences its execution, but the crime does not occur because
of circumstances independent of that person's will.
Other material specific elements are to be found in the definition
Times, such as the crimes against humanity, "widespread or
»stematic attack directed against any civilian population" as a course
., .onduct involving the multiple commission of acts, as well as
IIdi.ating specifically such acts, for most of the crimes; for war
IhIlCS, acts committed as part of a plan or policy or as part of a large'1\1 commission, and indicating specifically such acts, for most of the
I lmcs. Within the material element of the crimes under the jurisdiction
, tile Court, one should also consider the indication of the victims of
u 'h crimes.
Accordingly, in case of genocide the crime is directed against a
nlional, ethnical, racial or religious group; crimes against humanity
I' defined as an attack against any civilian population, some against
IOUpSor colectivities; for crimes of war, the definition refers to
rsons or property protected under the Geneva Conventions of 1949,
lid more precisely to prisoners of war and any other protected
rsons, civilian population, civilian objects, personnel, instalations,
nutcrial, units or vehicles involved in a humanitarian assistance or
ucekeeping mission, natural environment, towns, villages, buildings,
ultural goods, medical facilities and others.
It is in some cases an integral part of the material element, without
whi h a crime cannot be defined as such; for instance, if some acts
III ntioned under "genocide" are not committed against a group, or if
Ill' group victim is not ethnic, national, racial or religious, we may
huvc to deal with a crime against humanity or a crime of war, or an

I'
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offence which does not fall under the jurisdiction of the Court, but
such a conduct does not represent an act of genocide.
The material element is also mentioned in connection with the
mental element, intent and knowledge, with the meaning that they are
combined to form the basis for criminal responsibility. They are also
implied in the concepts "conduct" and "consequence",
in the
definition of the intent and of the knowledge, adding "circumstance"
in the same article 30 of the Statute.
Conduct should normally mean an act or ommission; consequence
means the result of an act or omission; some would consider that
conduct includes causation and results. Circumstances could include a
lot of questions of fact, sometimes of law; it may be related also to the
mistake of fact or mistake of law.

The intentional element (mens rea)
The central element of the criminal responsibility is the intention
of the person involved in the conduct described as a crime.
A person shall be criminally responsible for a crime under the
jurisdiction of the Court only if the material element, that i
the respective acts or ommissions, is committed with intent and
knowledge.
Accordingly, the Rome Statute develops grounds for excluding
responsibility around the intentional element. Therefore, a person is
not considered criminally responsible, if at the time of the conduct
incriminated that person suffers from a mental disease or defect or is
in a state of intoxication that destroys that person's capacity to
appreciate the unlawfulness or nature of his or her conduct, or the
capacity to control his or her conduct to conform to the requirements
of law.
Criminal responsibility is also excluded when the conduct which
is alleged to constitute a crime has been caused by duress resultin
from a threat of imminent death or of continuing or imminent serious
bodily harm against that person or another person, and when the
person allegedly responsible acts necessarily and reasonably to avoid
this threat.
Moreover, a person shall not be criminally responsible, if th
person acts reasonably to defend himself or herself or another person
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II iportionate to the degree of danger to that person or the other person
I lilt scted. In the case of war crimes, this includes also defence of
111I1' 'rty which is essential for the survival of the person or another
I I 'on or property which is essential for accomplishing a military
III

sion.

The applicability of such grounds for excluding criminal
ponsibility is determined by the Court; the Court may also consider
Ih r grounds for that effect, if they are derived from the law by it.
Another ground for excluding criminal responsibility shall also be
1111
take of fact, or a mistake of law, if it negates the mental element
[uired.

pecial rules are stipulated by the Statute concerning superior
I rs.If a crime under the jurisdiction of the Court is committed by a
rson pursuant to an order of a government or of a superior, whether
mllirary or civilian , such an order shall not relieve that person of
rlminal responsibility, unless that person was under a legal obligation
10 obey such orders, did not know that the orders were unlawful and
Ih orders were not manifestly unlawful. The Statute is adding that
ulcrs to commit genocide or crimes against humanity are manifestly

nlnwful.
As the conditions to accept superior orders as grounds for
.luding criminal responsibility are cumulative, that means this
ncerns only crimes of war, for which superior orders are not always
nsidered manifestly unlawful.
A person is said to have intent in two different situations, as to
nduct and as to a consequence. In relation to conduct, there is intent
that person means to engage in the conduct; in relation to a
utscquence, there is intent where the person means to cause that
nscquence or is aware that it will occur in the ordinary course of
" nts. Knowledge is defined as awareness that a circumstance exists
I u consequence will occur in the ordinary course of events.
In the "Elements of Crimes ", the knowledge element on "Crimes
uinst humanity" is emphasysing on proof of positive action, more
lum on ommission, which may be found in exceptional circumstances.
ome authors differentiate between the general intent and the
I .ific intent. While for the crime of genocide a specific intent is also
quiredr' to destroy in whole or in part a national, ethnical, racial or
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religious group as such), the commission of war crimes wouldnot
require a specific intent. They see some confusion in the Elementsof
Crimes, between the general and the specific intent and wouldhave
prefered a lawer standard for policy makers, for whom thegeneral
intent includes knowledge, because of their ability to know orforesee
the consequences of their acts, while for lawer executors specificintent
or knowledge of the overall policy which they are implementing
should be required 9.
The Statute adds, in defining some crimes, specific qualifications
of the mental element, besides intent and knowledge as definedin
article 30 of the Statute ; for the crime of genocide" the intent to
destroy, in whole or in part, a national, ethnical, racial or religious
group, as such" or "deliberately inflicting", or "measures intended
"to, or "calculated "to; for the crimes against humanity: "intentionally
causing great suffering, or serious injury to body or to mentalor
physical health", for other inhuman acts "infliction of conditionsof
life ..... calculated to bring about the destruction of part of a
population, "intentional infliction of severe pain or suffering" for
torture;" the intent of affecting the ethnic composition of any
population," for forced pregnancy;
"intentional and severe
deprivation of fundamental rights", for persecution; "refusal to
acknowledge deprivation offreedom or to give information aboutit",
for enforced disappearance of persons; for the war crimes:" wilful"
killing, "wilfully" causing great suffering or serious injury, or
depriving a prisoner of war of the rights of fair and regular trial;"
intentionally" launching attacks against civilian population, civilian
objects or personnel, installations, material, units or vehicles involved
in a humanitarian assistance or peacekeeping mission, or" in the
knowledge" that such attack will cause incidental loss of live orinjury
to civilians, objects or widespread, longterm and severe damageto the
natural environment, and others.
Proving that specific intent is thus necessary, besides the general
intent and knowledge requested according to article 30, in ordertofind
a person criminally responsible and liable for punishment for such
crimes.
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Admissibility of a case
The Court has first to decide about admisibility or inadmissibility
of the case. A case is inadmissible if: a) it is investigated or prosecuted
by a State which has jurisdiction over it, unless the State is unwilling
\ or. unable to genuinly prosecuting; b) a State with jurisdiction has
investigated the case and has decided not to prosecute unless such a
decision is the result of the unwillingness or the inability of the State
to prosecute;c). the person has already been tried for the respective
conduct; d) the case is not of sufficient gravity to justify action by the
Court.
A State is considered to be unwilling to prosecute if : a) it
undertakes the proceedings for the purpose of shielding the person
from the Court's jurisdiction; b) there is an unjustified delay in the
proceedings, inconsistent with the intent. to bring the perso? to ju~tice;
c) the proceedings are not conducted independently or ~mpart~ally.
A State is considered to be unable to prosecute when Its national
judicial system is in a total or substantial collapse that prevents it fr~m
acquiring necessary evidence or obtaining the accused, or otherwise
unable to carry out the proceedings.
Challenges to the admissibility of a case may be brought by an
accused or a State with jurisdiction over the case, maintaining that it
is genuinely investigating and prosecuting, or a State on the territory
of which the conduct occurred, or a State of nationality of the accused.
Such a challenge must be made only once by any person or State,
and prior or at the commencement of the trial. If the challenge is made
by a State, the Prosecutor must suspend the investigation until
determination of the Court. However, the Prosecutor may seek from
the Court authority to continue the investigation to preserve important
evidence at risk, to complete a previously began witness statement or
to prevent a disppearance of a person in respect of whom a warrant of
arrest has already been requested, and may seek review by the Court,
if new facts or evidence arise.
According to the provisions of its article 17, the R?me St~tute
doesn't give any priority of jurisdiction to the <:ourt as against natlO~al
courts. It is the same even when the referral IS made by the Secunty
Council, which is not fully consistent with the intention behind gi:ing
the Security Council the right to referral and the will of the Council to
see the case prosecuted by the International Court.
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In connection with the question of admissibility, one can consid "
also that of national amnesties.
According to the Statute, the Court has the possibility to decide
whether a domestic amnesty should be a bar for prosecution an I
whether any other domestic prosecution or conviction is a good- faith
effort for the application of the principle ne his in idem. The Statuto
refers only to conviction or acquittal by a national Court, not to overall
amnesties, as a ground to apply this principle.
As for amnesties in internal conflict situations, the 1977 Protoc I
II Additional to the Geneva Conventions prescribes that, at the end of
the hostilities, the parties will give each other a broad and generous
amnesty. This norm was not intended and cannot reasonably b
interpreted to promote impunity for major war crimes or crimes
against humanity committed during a conflict. The International
Committee of the Red Cross has taken the position that the amnesty
required by Protocol II is for the domestic law offences of rebellion
and sedition, and for relatively minor transgressions of humanitarian
law, while more serious war crimes should not be subject to an
amnesty.
The indictment of Pinochet by the Spanish courts and then by th
British House of Lords ignored the self-amnesty decree passed by
Pinochet in 1977 as contrary to international law. This was followed
by other actions in Senegal (prosecution of Hissene Habre), Mexico
(arrest of an Argentine navy officer and initiation of extradition
procedure requested from Spain) and Italy (arrest of an Argentine
army officer pursuant to a request for extradition from France).
In countries going through transitions from dictatorship to
democracy in Latin America, Eastern Europe and Africa in the 80' and
90', the struggle for truth and justice have resulted in a variety of
policy instruments, such as criminal prosecutions, truth commissions,
reparation schemes and disqualification of persons from performing
important duties in the political organs of the newly democratic states.
This shift towards holding leaders and public officials accountable
raised the dilemma how to balance it against the need for national
reconciliation in a society recently tom by conflict.
The most interesting example is South Africa and its Truth and
Reconciliation Commission. The Act of Parliament that created the
Commission avoided granting a blanket amnesty; immunity from
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.ution was offered to the perpetrators of abuse from all sides, but

ondition of their coming forward, contributing to the knowledge of
and of the fate of victims, on condition of truthfulness and of
IIlllS .ing the facts. The grant of immunity was issued by a special
III I of the Commission, only after hearing the victims who chose to
Ilts
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This is different from blanket amnesties of the type generally
I in some Latin American countries.
Very different is also the Commission on the Truth established
ntly by Peru 10, having as task to bring to light .the ~rocess, events
rcsponsibilities in the terrorist violence and violations of hU?lan
lus which took place from May 1980 to November 2000, committed
Ih by terrorist organizations and by State agents, an~ to propose
tlatives to strengthen peace and harmony among Peruvians. Among
Ih r objectives, the Commission has to help the respective c~urts,
hen necessary , to bring to light the crimes and human nghts
lolntions committed by terrorist organizations and a few S~ate a?e~ts,
utempting to determine the victims whereabouts and identifying
alleged perpetrators, to prepare proposals for compensation ~nd
habilitation of the victims and to recommend reforms as p~e.vent~ve
U irantees to be addressed through legislative, political or administrattve
tiatives.
The Peruvien Decree contains no provision on amnesty; the
npose of creating the Commission on the Truth is to he~p identifying
perpetrators and to bring peace and harmony by helping the courts
prosecute and punish the alleged perpetrators.
One can understand the need for reconciliation between factions
hUI have divided a nation; but this does not mean reconciliation or
II .c between victimizers and victims; reconciliation should not be
U .hed at the expense of the victims' right to see justice done.
The ICC will have to be the judge of its competence, including
h 'n this may be contested. The competence ofICTY and ICTR .was
III ,stioned by contesting the legality of. their esta.blishment,. that IS of
Ih( resolutions of the Security Council. The tnbunals rejected the
ubmission, on the basis of the powers of the Council under
IIIl' Charter. The Court will be able to reject such challenges on the
I usis of its Statute.
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Article 15(1) of the International Covenant on Civil and Political
1(lghts of 1966 is prohibiting ex post facto penal measures; article
I ~(2) stipulates that this shall not prejudice the trial and punishment of
Illy person for any act or omission which, at the time when it was
xunrnitted , was criminal according to the general principles of law
recognized by the community of nations; the objective followed by
this provision was "to confirm and strengthen" the principles of
NUrnberg and Tokyo and" to ensure that if in the future crimes should
~perpetrated similar to those punished at Niirnberg, they would be
punished in accordance with the same principles " II.

General principles of criminal law
I.
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The Statute postulates the general principles of criminal law as
basic norms to be respected by the Court, including the basis for
individual criminal responsibility and for excluding it.
Non bis in idem. The Court shall not try a person with respect to
conduct which formed the basis of crimes for which it has already
convicted or acquitted that person. Another court shall not try a person
for a crime for which that person has already been convicted or
acquitted by the ICe. On the other side, when a person has been tried
by another court for a crime of genocide, a crime of war or a crime
against humanity, such a person shall not be tried by ICC with respect
to the same conduct, unless the proceedings of the other court were for
the purpose of shielding the person concerned from criminal
responsibility, or such proceedings were not conducted independently
or impartially and were conducted in a manner which, in the
circumstances, was inconsistent with the intent to bring that person to
justice.
This implies also the case - retained by the International Law
Commission in its Draft Code of Crimes against the Peace and
Security of Mankind- when a national court is prosecuting such a
crime as an ordinary crime, not as a crime of genocide, or a crime
against humanity or a war crime.
Nullum crimen
sine lege. A person shall be criminally
responsible under the jurisdiction of the Court only if the conduct in
question constitutes a crime under the Statute, at the time it takes place.
The Statute stipulates that the definition of a crime shall be strictly
construed and not be extended by analogy; in case of ambiguity,such
a definition shall be interpreted in favour of the person investigated,
prosecuted or convicted.
Nulla poena sine lege. The punishment of a person convicted by
the Court may take place only in accordance with the Statute.
Non-retroactivity.
No person shall be criminally responsible for
conduct prior to the entry into force of the Statute.
The prohibition of retroactive penal measures is a fundamental
principle of criminal law and a customary norm of international law
that must be observed in all circumstances
by national and
international tribunals.

The more favourable law. In case of a change in the law
applicable to a given conduct prior to a final judgement, the law more
fuvourable to the person investigated, prosecuted or convicted shall

apply.

Procedural due process
Substantive and procedural rights are provided by the Statute,
uccording to international norms and standards. These rights concern
the investigation, the appeal and the criminal responsibility. The Rules
of Procedure and Evidence, developped
by the Preparatory
ommission and adopted by the Assembly of States parties, are adding
guarantees of fairness for the accused and other persons involved.
As for the investigation, the Prosecuter shall initiate it if he or she
determines that there is a reasonable basis to proceed, as seen above.
The Prosecuter shall submit his or her request to proceed to the
Pre-Trial Chamber and shall inform that Chamber when deciding not
to proceed. Either the Pre- Trial Chamber, the referring State or the
Security Council may request the Prosecutor to reconsider a decision
not to proceed.
During the investigation process, the Prosecutor has to take into
account equally all facts and evidence, both those incriminating and
those exonerating the accused of criminal responsibility. Moreover,
the investigation must respect both the interests and personal
circumstances of the victims and witnesses and the rights of the
accused.
In conducting an investigation, the Prosecutor may collect and
examine evidence, request the presence of and question persons
83
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(accused, witnesses, victims), obtain the cooperation of a Stale,
organization or person by agreements to that effect, agree not 10
disclose information received as confidential, take necessary measures
to ensure confidential ity of information, the protection of persons and
preservation of evidence. The Prosecutor may also request the
Pre-Trial Chamber to authorise a " unique investigative opportunity",
that is to take measures to collect evidence that may not be available
subsequently for the trial.

According to the Statute, the Court must protect the victims and
witnesses participating in the proceedings. For that, the Court can
make an exception to the principle of public hearing and allow an in
camera presentation of evidence or by electronic or other means,
particularly to protect children and victims of sexual violence;
moreover, the Court may determine that views and concerns of victims
may be presented at appropiate stages of the proceedings. With a view
to ensure a fair trial, the Court has also to rule on the relevance or the
admissibility of any evidence by taking into account its probative
value and the dammage it might cause to the fairness of the procedure.

Persons under investigation are granted important guarantees and
rights: they shall not be compelled to incriminate themselves; they
shall not be subjected to any form of duress, coercion, threats or
torture; if necessary, t.hey shall be questioned with the assistance of a
competent interpreter; they shall be informed about the charges agai~st
them and provided with legal assistance; they are granted the rightto
remain silent.

Numerous safeguards are also permitting States parties to protect
sensitive national security information that is either requested from
them or in the possession of a third State; any State may request the
ourt to protect its national security information from being disclosed.
Although the determination
of whether the disclosure of an
Information would prejudice a State's national security is left
ultimately to its discretion, the State must attempt to resolve the matter
with the Court, either through the use of in camera or ex parte
proceedings, by summaries or redactions of the information or other
protective measures.
It is also important that the decisions of the Court must be in
writing and must contain a full and reasoned statement of the Court's
findings on the evidence and its conclusions.
More than that, decisions of the Trial Chamber of acquittal or
conviction may be appealed by the Prosecutor and by the accused, on
grounds like: a procedural error, error of fact or of law, or any other
grounds affecting the fairness of the proceedings. A sentence may be
appealed by the Prosecutor or the con victed person on the ground of
disproportion between the crime and the sentence. If the Court
considers that an appeal could lead to the conviction been set aside,
wholly or in part, or to reducing the sentence, the Court may invite the
Prosecutor and the convicted person to submit grounds to that effect
(article 81 of the Statute).

An arrest warrant may be issued by the Pre-Trial Chamber, at the
request of the Prosec utor, when there are reasonable grounds that a
person committed a crime under the Court's jurisdiction.
Thus, the Prosecutor must seek the approval or" the Pre- Trial
Chamber whether there are reasonable grounds to believe that the
individual who is being sought has committed a crime witbin
the jurisdiction of t:he Court. Moreover, upon the individual'S
surrender to the Court, the charges against him or her must be
confirmed by the Pre- Trial Chamber.
The Pre-Trial Chamber itself
charges brought, in the presence
special circumstances may justify
absence of the accused (article 61/2

must hold hearings to conficm
of the person charged, although
to confirm the charges in the
of the Statute).

During the trlal; the accused must be present at the trial before
the Court and enjoys Full recognition of his or her rights, first of all the
presumption of innocence. The other guarantees and rights inclucie:
being promptly informed of the charges in a language he or she fully
understands and speaks; having adequate time and facilities to prepa-re
a defence; examining witnesses against him or her before and duripg
the trial; public and fair hearing conducted impartially and wilhout
delay; having the free assistance of a competent interpreter apd
necessary translation; not being compelled to testify or confess guild.

Either party may also appeal decisions with respect
or admissibility, as well as those granting or denying
person investigated or prosecuted, or a decision of
hamber to act on its own initiative in relation
investigative opportunity, or a decision that involves
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would significantly affect the fair and expeditious conduct of th
proceedings or the outcome of the trial.
When an appeal is raised only by the person convicted or th
Prosecutor on that person's behalf, the sentence cannot be amended 10
his or her detriment.
The convicted person or after death other persons on his or h I'
behalf may apply to the Appeals Chamber to revise the final judgement
of conviction or sentence if new evidence has been discovered, not
available at the time of trial and sufficiently important to have be n
resulted in a different verdict, or if discovered that decisive evidence
for the conviction was false, forged or falsified, as well as when one 01'
more judges who participated in the conviction has committed in till
case an act of serious misconduct or serious breach of duty (article 8~
of the Statute).
Arrested or convicted persons are entitled to compensation, if they <11'
victims of unlawful arrest or detention, and when their conviction has b II
reversed on the basis of newly discovered facts (article 85 of the Statur ),
The Court has also the power to order the payment of appropriau
reparation to the victims of the acts committed by the convicl 'II
person. The Rules of Procedure and Evidence consider victims n
natural persons who have suffered harm and organisations 01
institutions that have sustained direct harm to any of their prop 1'1
dedicated to religion, education, art or science or charitable purpos
and to their historic monuments, hospitals and places and objects lill
humanitarian purposes (Rules 85). The Court may determine the SCOPI'
and extent of the dammage, loss and injury, and may make an ordei
for reparation (compensation, restitution and rehabilitation), but nl
against the convicted person.
The Statute also foresees the establishment of a Trust Fund for lit
benefit of victims of crimes within the jurisdiction of the Court, and 01
their families; the assets of the Trust Fund may come from money III
other property collected through fines or forfeitures ordered by the COlliI
Interests of the victims are also defended by the Victims 1111 I
Witnesses Unit, to be set up by the Registrar, for protective measuu
and security arrangements, counselling and assistance, as well as hy
inviting them at some stages of the proceedings.
These are judicial guarantees in conformity with the Intematiounl
Covenant on Civil and Political Rights, with the 1950 Euroj ('/III
I ,
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unvention for the Protection of Human Rights and Fundamental
xloms, the American Convention on Human Rights of 1969, the
II)H I African Convention on Human Rights and Peoples Rights .as
I'll as the 1949 Geneva Conventions and Additional Protocols I and
II!)/' 1977.
It'

They are minimum guarantees, meaning that internal laws and
111'1' international instruments may offer more judicial guarantees to
I'S ns allegedly responsible for such crimes.
The provisions of the Statute dealing with general principles of
lminal law and rules of procedure are a combination of the common
I the civil law. For instance, while the adversarial character of trials
maintained, judges are assigned a broad competence in matters
uling with investigation and the questioning of witnesses.
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Chapter II
Jurisdiction of the International Criminal Court
, I

Jurisdiction ratione loci

II

The Court is competent for crimes which have been committed II
the territory of a State party or by one of its nationals.
The Court is also competent when a State which is not a party
consents on the Court's jurisdiction and the crime has been committ d
on that State's territory or the accused is its national.
The jurisdiction of the Court may also result from the extradition
by a State which is not a party of a person who is not its national but
has committed a crime on its territory; the extradition to the Court is
similar to the extradition to another State, as an entirely valid exercis
of sovereignty.
Such a transfer has to be done, however, in accordance with
international law norms on human rights and fundamental freedoms.
Although the jurisdiction of the Court may become universal or
close to univ~r~al ~y the ra~ifi~ation of the Rome Statute by more and
m~re Sta~es, ~tIS st111a territorial criminal jurisdiction. The concept of
umver~ahty. IS reflecte? only in the "referrals" from the Security
Council which are not ~m~ed to the territoriality or to the citizenship of
any State. As the principal organ of the UN entrusted with the
maintenance of international peace and security, the Security Council
has .the competence to take any measure, including enforcement action
against a State aggressor; it has decided, as we have seen to create
special criminal courts for Yugoslavia and Rwanda to' prosecute
p~rsons allegedly guilty of crimes of genocide, crimes of war and
crimes against humanity; a fortiori, it has the competence to defer such
persons. for pro~ecution to the ICC, and the Rome Statute only gives
expression to this concept.
In connection with the issue of extradition, one has to note that for
States parties the obligation established by the Rome Statute is to
surrender to the Court individuals alleged to have committed a crime
under its jurisdiction.
The Statute distinguishes between surrender which is "the
delivering up of a person by a State to the Court ". and extradition
which is "the delivering up of a person by one State to another", that

I

I
I

I

hI unother equal sovereign State, while the Court is an international

Illy 'stablished under international law, with the consent of the State
d.
'l'hi has been the rule for the ad-hoc tribunals. Under the Security
111111 .il's resolutions creating the two ad- hoc tribunals for Yugoslavia
1111 Rwanda, indictees are "transferred
" or surrenderend , not
11\ l I'll

"radited" .
Some observers suggest to consider the ICC an extension of
mcstic jurisdiction; it should not be seen as a" fo:ei~n cour~" or
nreign juridisction", being set up in a~cordance with international
W, with their participation as States parties.
The problem of the extradition of nationals is thus ~~oided.
nrcover the objective of the prohibition on the extradition of
ntlcnals is not to guarantee impunity for such crimes; it is interesting
II note that most of the systems that forbid extradition of nationals
liable the States to exercise jurisdiction over their nationals for crimes
nmrnitted anywhere in the world. Similarly, the ICC has only
umplementary jurisdiction and the national jurisdictions are able to
Il'Osecute and thus are not obliged to s~rrender the allegedly
p'rpetrators to the Court. That is why there ISno r~al C.o~stItutlOnal
.onflict; the ICC will only prosecute where no State IS willing or abl~
10 do so. If a country does not want to surrender such a person, It
imply has to carry out a genuine investigation on the national level.
While the general obligation to surrender to the Court is the
principle, the requested State may benefit of some exceptions under
the Rome Statute.
Thus, the requested State will not be obliged to pr~cee? with a
request for surrender or assistance w~ich wo.uld reqUIre. It to act
inconsistently with its obligations under intemational law With resp~ct
to the State or diplomatic immunity of a person or property of a third
tate, unless the Court can obtain the cooperation of the sending State
to consent for the surrender. Similarly, a State party would not be
required to act inconsistently with its obligations under ~nternation~l
agreements pursuant to which the consent of a sending State IS
required to surrender a person of that State to the Court.
This two cases refer, in fact , to citizens of third States; !he
receiving State is obliged not to surren?er. then:,. because they enjoy
diplomatic immunities, like personal mV.IOlablhty (heads of. State,
diplomatic agents) or because of commitments taken by bilateral
89
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agr~ements. Such persons may be, and in fact should be, prosecuted by
~helf o~? S~ate, on .the territory of which they don't enjoy diplomatic
imrnumties in the first case; they may be prosecuted by the receivinz
State, which is committing itself only not to surrender to the Court o~
not to extradite the respective persons, but may retain the competence
to prosecute itself, in the second case.
A. State may also ch?ose to extradite a person to a requesting
State, instead of surrendenng the person to the Court, if it is under an
existing international obligation to do that.
Since the jurisdiction of the ICC is complementary to the national
one, a surrender by a State to the Court of its national or of another
person .acc.used of a crime does not detract from its sovereignty and is
not an infringement upon the sovereignty of another State. The Courts
jurisdiction also does not violate human rights of the individual as the
Court i~ o?liged to respect these rights in the interpretati~n and
the application of any norm of law applied by it, and first of all to avoid
any discri?1~nation .rounded on grounds such as gender, age , race,
colour, religion, national, ethnic or social origin and others.

Jurisdiction ratione temp oris

il

1'1 ;

. The juris?iction of the ICC is only prospective; it applies only to
cnmes committed after the Statute's entry into force, that is after 1 July
2002, for States parties to it at that date.
Accordin~ to th~ Statute, .no person shall be criminally responsible
for conduct pnor to Its entry mto force (article 24.1).
With respect to States that accede to the Statute, the jurisdiction of
the Court applies only to crimes that are committed after the entry into
force of the Statute for them, that is the first day of the month which
follows 60 days from the deposit of the State's instrument of
accession.
More than that, a State may, when it ratifies the Statute or accedes
to it, choose to delay the application of the Court's jurisdiction with
r~spect .to war crimes for a period of seven years. France is, for the
tune being, the only country which used this option.
~ut the Court is a permanent organ of jurisdiction; its jurisdiction,
~nce m f?rce, is not limitted to crimes committed during a period of
time, as in the case of ad-hoc criminal courts, and is not limitted in
time, extending to all crimes committed thereafter.
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Jurisdiction ratione personae
The jurisdiction of the Court applies only to individuals who
nuunitted a crime after the age of 18. It has no jurisdiction over States
IIlld over other legal entities (moral persons), even if they may be as
\1'1\ involved in preparing or committing a crime which falls under the
lurisdiction of the Court.
The solution adopted is in line with the practice of the
lm mational tribunals of Niirnberg and Tokyo and the ad-hoc tribunals
I' Yugoslavia and Rwanda, and is based on the fact that such crimes
r . in the last instance, committed by individuals.
According to the Statute, a person shall be criminally responsible
)1" a crime under the jurisdiction
of the Court if that person: commits
uch a crime; orders, solicits or induces such a crime which in fact
I 'curs or is attempted;
aids, abets or otherwise assists in its
-ommission; intentionally contributs to its commission by a group of
persons. with the aim of furt~ering t~e cri.minal activity or crimin~l
purpose of the group, or knowing the intention of the grou~ to com.mlt
the crime; directly and publicly incites others to commit genocl~e;
utcmpts to commit such a crime, by taking action that c~mmences Its
xccution, but the crime does not occur because of circumstances
Independent of the person's intentions.
It is well known that the defence tried at the Niirnberg and Tokyo
tribunals to exclude individual responsibility, invoking the act of State,
Ihat is the State responsibility. Both tribunals rejected such defence.
According to the opinion of the Niirnberg Tribunal, " ....(the
lrinciple)
that international law imposes duties and liabilities upon
I
. d " 1
individuals as well as upon States has long b een recognize
.
The Niirnberg Principles were unanimously affirmed by the
eneral Assembly in its resolution 95 (I) of 1946.
The principle was reaffirmed in the statutes of the ICTY and of the
ICTR.
The International Law Commission reaffirmed this principle in its
Draft Code of Crimes against the Peace and Security of Mankind
adopted in 19542.
It is true that acts for which a person is responsible might also be
attributable to a State, if the individual acted as an "agent of the State",
on behalf of a State, or "in the name of the State", or as a de facto
agent. The responsibility of the State might of course also be engaged,
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b~th it is separ~te and the criI1!inalresponsibility
of individuals i.
:VIt out. prejudice to any question off responsibility of States und I
mternatlonallaw 3.
C

At the same tim~, ~n~ has to underline that the jurisdiction of till'
no o-ne is exempted from criminal
resPkonSIbIl?ty
under
the
Statute,
based
-on the official capacity as mizh:
be nown In domestic law.
b
ourt ~o~~erns all individuals;

dAccording to the Statute, in parti-cular, the official capacity as a
ea of State or gove~nment, a member of government or parliament,
an elected repr.es~ntatlve or a government official shall not exempt a
person from cnmI~al responsibility un der the Statute and shall not be
a fround for reducing t?~ sentence. Immunities or special procedural
~u es re~ated to the official capacity cof a person, under national or
~nt~rn.at~onal law, shall not ban th e Court from exercising its
jurisdicuon over such a person (article 27).
h

It is. obvi~~s that crimes under the Statute may often involve
~ersons ~n posrtrons of .g?vernmental authority, who are capable of
ormulatJ~g plans o.r policies and givin g orders involving acts of such
andexceptIOnal gravI.ty. Such officials are not only providing the means
an h p~rsonnel required to commit the: crime, but also abuse of the
aut onty and power entrusted to them. They may be considered to be
e~en. more culpable than the subordin-ates who actually commit the
cnrninal acts.
It v:ould be paradoxical to allow thee individuals who are the most
r~spo.nsIble for the. respective crimes tOoinvoke their official position,
t at~ IS the sovereIgnt~ of the State, or to hide behind immunity
con erred to them by VIrtue of their posiition.
!he official position of an individual was excluded as a defence to
a ~nme under mternational law by the Charter of the Ntirnberg
Tribunal, a~ well as by the statutes of the two tribunals for crimes
committed in the former Yugoslavia and in Rwanda.
. ~s reco¥nized .by the Ntirnberg Tribunal in its Judgment, the
pnnc.Iple. of InternatIOnal law which protects State representatives in
ce~am .cIrcum~tances does not apply to acts which constitute crimes
~n . er. intemationn] law. Immunity fr-om foreign or international
JunsdI~tJon, an? even from internal jurisdiction, is not granted to
commIt such cnmes, but for other purpo ses.
I

In ~his connection, the World Crim.inal Code elaborated by the
nternatIOnal Association of Penal Law in 1938, ~numerated among

" l'S committed by individuals "the fact, by a diplomatic agent, to
""/ privileges granted to him in order to commit acts against public
, nuttional order or acts representing offences against the receiving

, II"~".

Without commenting upon this proposal, which may be contested
, III/Illyaccounts, we note that diplomatic privileges and immunities
I nor considered as obstacles to prosecute perpetrators of the most
10/ offences 4.
It is generally accepted that the immunity of jurisdiction granted
diplomatic agent has mainly a procedural nature; it means there is
Immunity of the legal responsibility, but immunity in respect of the
ul jurisdiction 5.
The immunity of jurisdiction does not mean immunity from the
II uantial Iaw: it does not eliminate the obligation and eventually the
ponsibility - penal, civil, administrative- for violations of internal
I international Iaw.
There is also a general opinion that constitutional immunities
I lilted usually to heads of State and parliamentarians should be
uudcrstood as either explicitely or implicitely limited to the exercise of
lit, functions associated with the office to which they are related.
Moreover, the objective of the immunity is to enable the
I neficiary to carry out his or her functions unhindered. It is not
ranted to facilitate or to guarantee immunity for genocide, crimes
ugainst humanity or war crimes. Such crimes should fall outside the
. pe of the immunity, as they cannot be within the ambit of
the official functions of any head of State, government official or
parliamentarian. As in the Pinochet case, immunity for a former head
of State under the applicable national law extended to the exercise of
official functions; torture was not a sovereign function and therefore
there was no entitlement to immunity in its respect.
One of the objectives of granting immunity is to prevent frivolous
or politically motivated interference with the governance of a country;
this is not valid in relation to the ICC Statute, because the crimes under
the jurisdiction of the Court are not an object of governance.
In countries where there are extended immunities for officials, for
instance parliamentarians, the parliament would be expected to
exercise its powers to waive immunity in conformity with the
international obligations of the State. A refusal to do so would result in
a violation of the State's obligations under the Rome Statute.
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In addition ,a military commander or a person effectively acting in
that capacity shall be criminally responsible
for crimes within the
jurisdiction of the Court, committed by forces under his command and
control, as a result of his or her failure to exercise control properly over
such forces, if such a person either knew or should have known that th
forces were committing or about to commit such crimes and failed to
take all necessary and reasonable measures within his or her power
to prevent or repress their commission
or to submit the matter to th
competent authorities.

The International Law Commission
considered that defining the
IIIIl s under the jurisdiction
of the future court would be too
IlIllplicated a task and would take long time, and was not ~ecess~ry,
I cnuse both customary and conventional
normes on this subject

As for the relationships
between a superior and subordinates, in
general,
the Statute
stipulates
that the superior
is criminally
responsible for crimes committed
by subordinates
under his or her
authority and control, as a result of his or her failure to exercise control
properly, where the superior either knew or consciously disregarded
information about such crimes being committed and failed to take all
necessary and reasonable measures to prevent, to repress, or to submit
such cases to competent authorities.

This was felt even more necessary for war crimes, d~e to the fact
Ihllt a selection had to be made from the enormous quantity of norms
In this field, developed throughout a whole century.

Jurisdiction ratione materiae
One of the basic principles of the Statute is that the jurisdiction of
the Court includes only the most serious crimes, which are of concern
to the international community as a whole. This is important for giving
the Court a coherent and unified approach in its jurisdiction and not to
overload it with cases that could be dealt with more adequately by
national courts.
According to article 5 of the Statute, the jurisdiction of the Court
extends to genocide , war crimes, crimes against humanity and the
crime of aggression. As for the crime of aggression, the jurisdiction of
the Court shall be exercised once a definition of that crime is adopted
and the conditions
under which the Court shall exercise such a
jurisdiction
are set out through amendments
to the Statute or by its
revision at a Conference
for that purpose, but seven years after the
entry into force of the Statute.
As defined in the Statute, it is obvious that the crime of genocide,
the crimes of war, the crimes against humanity and the crime of
aggression are violations of norms of jus cogens which are binding on
all States and from which States cannot derogate in their relations
inter se 6.

II
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xlsted.
But the intergovernmental
negotiation which fo~lowed pr?v.ed that
tilt s would not accept the creation of a Court WIthout ~efmmg the
t' cise types of criminal conduct w~ich th.e Court will have to
rosecute, given the principle nullum crimen sine lege.

Instead of codifying first the materialla~
and th.en th~ m~ch~nism
lor its implementation,
it was found that the international
institution to
It, created had to be accompanied by a complete review of. the
lib tantial
law, with a view to identify its competence
r?tl?ne
nuiteriae. At the same time, the codification of the procedural criminal
I IW was also undertaken, which is considered to represent the most
ignificant result of the Rome Conference
for the progress of the
[utemational legal order.
That is why the Rome Statute co~tains, o~ .son:e categories ?f ~h~
Times under its jurisdiction,
a genume codification of .the existmg
norms and in some respects progressive development
of international
law.

Notes
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and Aggression
. Opinion and Judgment
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.
.
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Ion Anghel Dreptul diplomatic si consular, vol I,2002,p.292: the same argumen~
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PUtt

I, chap.II, note

48
.

95

Chapter III
Crimes under the jurisdiction of the Court
The Crime of genocide

.,i

The crime of genocide is defined by the Statute in accordance with
the 1948 Convention on the Prevention and Punishment of the Crime
of Genocide. That means any of the acts committed with intent to
destroy", in whole or in part, a national, ethnical, racial or religious
group, such as: killing members of the group; causing them serious
bodily or mental harm; deliberately inflicting on the group conditions
of life calculated to bring about its physical destruction in whole or in
part; imposing measures intended to prevent birth within the group;
forcibly transferring children of the group to another group.
Although the Charter of the International Military Tribunal of
Niirnberg didn't expressly refer to genocide, the definition given to
crimes against humanity implied this concept. Article 6 c) of the
Charter referred to "killing, exterminating, transforming into slaves,
deportation and other inhuman acts committed against any civilian
population, before or during the war, or persecution on political,
racial or religious grounds in the execution of or in connection with
any crime under the jurisdiction of the Tribunal, irrespective if such
acts represent violations of the internal law of the country on whose
territory they were committed " 1. The notion of genocide was used in
the Act of accusation of 8 October 1945 against the main German war
criminals, stating that "they committed a deliberate and systematic
genocide, pursuing the extermination of racial and national groups, as
well as against the civilian population of some occupied territories, in
order to destroy some human races and classes and national, racial or
religious groups, mainly Jews, Poles and Gypsies, but also others" 2.
During its first session, the General Assembly of the United
Nations adopted, on 11 December 1946, the resoh'ltion 96(1), defining
genocide as "a denial of the right to existence of whole human
groups", and affirming that acts of genocide took place when "racial,
religious, political or other groups were destroyed, -in whole or in
part", that "genocide is a crime of international law", and those who
commit it, "whether private persons, officials or statesmen, shall be
punished".
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The Convention of 1948 has been widely accepted by the
international community and ratified by the overwhelming majority of
States 3. Moreover, the principles underlying the Convention have
been recognized by the International Court of Justice as binding for all
States, as norms of a paramount importance 4.
The 1948 Convention on the Prevention and Punishment of the
Crime of Genocide lays down the criteria for what acts are to be
considered genocide, one of the most heinous crimes which can be
committed against a human population. Essentially, the Convention
requires both that certain acts have been committed, and that this be
done with a particular intent: that of destroying, in whole or in part, a
national, ethnic, racial or religious group as such.
The Security Council used the same
mandates of the International
Criminal
(ICTY), through the resolution 808/1993
Criminal Tribunal for Rwanda, through the

criteria in outlining the
Tribunal for Yugoslavia
and of the International
resolution 955/1994.

The Convention received an effective implementation only lately,
by the ad-hoc tribunals ICTY and ICTR, according to the statutes
adopted by the Security Council. Accusations
of genocide were
formulated for instance against Nigeria, in Biafra in 1967 and against
Pakistan in Bangladesh in 1971, as well as against Irak in connection
with the Kurdish minority
The ICTR has determined that the mass killings of Tutsi in
R wanda in 1994 was a crime of genocide, planned and incited by Hutu
extremists.
A Report of the Independent Inquiry into the actions of the United
Nations during the 1994 genocide in Rwanda, issued on 15 December
1999, recommended to the Secretary general of the UN to initiate an
action plan to prevent genocide involving the whole UN system, to
make the obligation under the Convention " to prevent and punish
genocide" a concrete reality in the daily work of the UN, and, among
other measures at the level of different UN bodies, to make use of the
competence developpedwithin
the tribunals for the former Yugoslavia
and Rwanda, and to prepare the United Nations, and in particular the
Security Council and troop contributing countries to act to prevent acts
of genocide or gross violations of human rights, wherever they may
take place.
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The International Court of Justice also had to pronunce itself on
its competence
and on conservatory
measures concerning
the
responsibility of the Federal Republic of Yugoslavia (Serbia and
Montenegro) for genocide, at the request of Bosnia and Herzegovina.
The Court decided that the Convention appeared to afford a basis on
which the jurisdiction of the Court might be founded, to the extent that
the subject matter of the dispute relates to the interpretation,
application or the fulfilment of the Convention, including disputes
relating to the responsibility of a State for genocide. The Court decided
that the Government of Federal Republic of Yugoslavia should
immediately
take all measures within its power to prevent
commission of the crime of genocide and should, in particular, ensure
that any military, paramilitary or irregular armed units which may be
directed or supported by it, as well as any organizations and persons
which may be subject to its control, direction or influence, do not
commit any acts of genocide, of conspiracy to commit genocide, or of
complicity in genocide
5.
As defined in the Statute and as recognized by the international
community, the crime of genocide belongs to the crimes under
international law, which may be committed in time of peace and in
time of war. Therefore, it is not connected with war, as it was the case
in the Charter of the Niirnberg Tribunal,
which referred to
"persecutions
in execution of or in connection with any crime
within the jurisdiction of the Tribunal ".
On this issue, the International Court of Justice declared that" this
means that the Convention is applicable, without reference to the
circumstance linked to the domestic or international nature of the
conflict" 6.
The definition thus given to the crime of genocide contains two
elements, namely the intent (mens rea) and the act prohibited (actus
reus). They are referred to in the first sentence which states": the
crime of genocide means any of the following acts committed with
intent to destroy, in whole or in part, a national, ethnical, racial or
religious group as such ",
It is obvious that the crime of genocide involves a particular state
of mind, a specific intent with respect to the overall consequences of
the act which is prohibited, that is to distroy, as such, in whole or in
part, a national, ethnic, racial or religious group; a general intent to

98
I

t.

commit an act enumerated as actus reus would thus not be sufficient
for the crime of genocide, although such acts are by their very nature
intentional.
Although the victims of the crime of genocide are individuals, the
crime is committed against them as members of a particular group, as
a step in the overall objective of destroying the group as such, not as
any individuals; the General Assembly distinguished
between the
crimes of genocide and homicide as the "denial of the right of
existence of entire human rights group", respectively the "denial
of the right to live of individual human beings" 7.
Moreover, the intention must be to destroy the group in whole or
in part. Therefore, it is not necessary to intend to annihilate a group in
every country where they leave, but the crime requires none the less
the intention to destroy a substantial part of the group 8.
The definition of the intent includes also the qualification of the
group as national, ethnic, racial or religious; political groups are not
included in the Convention on Genocide, neither in the definition
given by the Statute, because such a group was not considered to be
sufficiently stable. Cultural groups also were not included, in spite of
some proposals, because of the uncertainty of clearly differentiating
them 9.
The second element of the definition of the crime of genocide, the
actus reus, the prohibited acts, is enunciated in an illustrative, rather
than an exhaustive list; it means the destruction of the group either by
physical or by biological means, that is, it concerns only "physical"
and "biological" genocide, not the "cultural genocide ",
According to the provisions of the Statute, it is not necessary to
achieve the final result of the destruction of a group; it is enough
to have committed any of the acts listed with the clear intention of
bringing about the total or partial destruction of a group.
The crime of genocide was placed sometimes in the category of
the crimes against humanity. As it was demonstrated, the same act can
be qualified as crime against humanity or as genocide, taking into
account the intention of persons committing it: if the objective pursued
is the elimination of a group as such, it is an act of genocide; if the act
is directed against persons, not as members of a group, it is a crime
against humanity 10.
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In many instances, it was recognized that the interdiction of the
genocide is an imperative norm of international law, from which no
derogation is admitted 11. The International Court of Justice declared
that "the rights and obligation enshrined by the Convention are rights
and obligations erga omnes " 12.

Crimes against humanity
The chapter
development.

on crimes

against

humanity

IS

a more

recent

Already in 1946 Albert de La Pradelle noted ,with reference to the
Niirnberg Tribunal Charter and Judgment, that the crimes against
humanity are opening new horizons in the field of international
criminal law, going beyond what was known until then 13.
According to another scholar," crimes against humanity consist in
confinement (internments), deportations, acts of terrorism, massacres
of civilians and cannot be considered as committed in violation of an
internal penal code . The perpetration of such a crime was made
possible precisely because of suspension of such a code " 14.
The need to punish them was expressed by the Congress of the
National French Judiciary Movement, adopting a resolution (Paris,
october, 1946) according to which " les auteurs des crimes contre
l' humanite doivent actuellement etre juges dans l' Etat sur le territoire
ou contre les citoyens duquel les crimes ont ete commis. Si la
repression ne peut pas etre exercee par un tribunal national, les
coupables
doivent
etre deferes
une jurisdiction
penale
internationale " 15.

a

The Crimes against humanity are defined by Statute in conformity
with the Charter and Judgment of the Nurnberg Tribunal and the
provisions
of the Security
Council
resolutions
concerning
the International Criminal Tribunals for the former Yugoslavia and for
R wanda, but adding some clarifications and details, reflecting the
evolution of the respective customary norms.
According to this definition, a crime against humanity means any
act committed as part of a widespread or systematic attack directed
against any civilian population with knowledge of the attack, such as:
murder; extermination; enslavement; deportation or forcible transfer;
imprisonment
or other severe deprivation of physical liberty in
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violation of fundamental rules of international law; torture; rape,
sexual slavery, enforced prostitution, forced pregnancy, enforced
sterilization, or any other form of sexual violence of comparable
gravity; persecution against any identifiable group or collectivity on
political, racial, national, ethnic, cultural, religious, gender or other
grounds in connection with any crime under the jurisdiction of the
Court; enforced disappearance of persons; the crime of apartheid;
other inhuman acts of a similar character intentionally causing great
suffering or serious injury to body or to mental or physical health.
Most of these concepts are specifically defined; by "attack
directed against any civilian population" the Statute means a course
of conduct involving the multiple commission of acts mentioned
above, pursuant to or in furtherance of a State or organizational policy
to commit such attack.
It follows that, in order for such an act to be a crime against
humanity, cumulative conditions have to be met: a) it has to be part of
a widespread or systematic attack; b) there has to be a State policy or
a policy-? by an organization or another non-State organized actor.
The "policy" element gives such an act a character of an international
crime. A policy to that effect must be evidenced
by actively
encouraging or supporting the commission of such acts. A failure to
prevent the crimes to be committed is not automatically the expression
of such a policy.
Moreover, crimes against humanity may be committed not only
by, or under the direction
of State officials,
but also by
"organizations
". That should include organized groups such as
terrorist organizations
but also separatist
or other organized
movements committing such crimes.
Such a definition excludes individual acts, which are not part of a
plan or policy, as well as isolated acts, committed by a perpetrator
upon his own initiative. Although the Charter of the Niirnberg Tribunal
did not include. such requirements, the Tribunal itself emphasized that
the inhuman acts it prosecuted were committed as part of the policy of
terror and were in many cases organized and systematic, and that such
a policy was certainly carried out on a vast scale 17.
It is important to note that the definition of crimes against
humanity does not include as a condition that the act was committed in
time of war or in connection with crimes against peace or war crimes,
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as in the Charter of the Nurnberg Tribunal. This means recognizing the
autonomy of crimes against humanity, which has been already
accepted in the Control Council Law No.10 adopted after the Second
World War, as well as in the statutes of the ICTY and ICTR. It was
also confirmed by the ICTY, stating that "It is by now a settled rule of
customary international law that crimes against humanity do not
require a connection to international armed conflict" 18.
According the definition given to it, "Extermination" includes
the intentional infliction of conditions of life, inter alia the deprivation
of access to food and medicine, calculated to bring about the
destruction of part of a population. It is, by its very nature, directed
against a group of individuals; it involves an element of mass
destruction which is not required for murder. In a way, extermination
is closely related to the crime of genocide, both of them being directed
against a large number of persons. However, the crime of genocide
would apply to a group of person sharing the same national, ethnic,
racial or religious background,
while the extermination
covers
situations concerning a group of individuals who do not share any
commun characteristics.
Both murder and extermination were included as crimes against
humanity in the Charter of the Nurnberg Tribunal (art.6 c), Control
Council Law No.lO(art IIc), the Niirnberg Principles (Principle VI),
the 1954 Draft Code of the Il.C (art.2,para.l1), the statute ofthe ICTY
(art.5) and the statute of the ICTR(art.3).

"Enslavement" means the exercise of any or all of the powers
attaching to the right of ownership over a person and includes the
exercise of such powers in the course of trafficking in persons, in
particular women and children. This include slavery, servitude and
forced labour and it is contrary to widely and long term recognized
standards of international law 19.
"Deportation or forcible transfer of population" is defined as
forced displacement of the persons concerned by expulsion or other
coercive acts from the area in which they are lawfully living, without
grounds permitted by international law. This implies both expulsion
from the national territory and forcible displacement of population
within the frontiers of the same State. The reference to "grounds
permitted by international law "means to exclude from the definition
displacements
of populations which are committed for legitimate
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reasons, such as public health, energency measures or well being
projects, in accordance with international law. The Charter and the
Judgement of the Nurnberg Military Tribunal referred only to
deportation, as a crime against humanity.

"Torture" is defined with a broader meanning than in the
Convention against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment 20, which is limited to acts committed in an
official capacity or with official connivance; as a crime against
humanity, torture may be committed not only by officials, but by any
organized group; the reference to the "control of the accused" gives
expression to this more extended conception adopted in the Rome
Statute.
Among the sexual offences, only "enforced prostitution"
is
defined as the unlawful confinement of a woman forcibly made
pregnant, with the intent of affecting the ethnic composition of any
population or carrying out other grave violations of international law.
Sexual offences were included as crimes against humanity, after
the abuses committed during the last decade of the XX-th century; this
includes rape, enforced prostitution and other forms of sexual abuse. In
connection with numerous reports of rape committed in a systematic
manner or on a large scale in the former Yugoslavia, the General
Assembly reaffirmed that rape represents, under certain circumstances,
a crime against humanity 21. On another continent, the National
Commission for Truth and Justice in Haiti concluded, in 1994, that
sexual violence comrriitted against women in a systematic manner and
for political reasons constitutes a crime against humanity 22. Rape was
included as a crime against humanity in Control Council Law No.10
(art.Il,c), the Statute of the ICTY (art.5) and the statute of ICTR
(art.3).Rape, enforced prostitution and other forms of violence that
may be specifically directed against women represent also violations
of the Convention on the Elimination of all Forms of Discrimination
against Women.

"Persecution" is defined as the intentional and severe deprivation
of fundamental human rights contrary to international law by reason of
the identity of the group or collectivity. The persecution may take
many forms of violation of human rights, on political, racial, religious
or ethnic grounds; as a denial of such rights, it is different from the
crime of genocide, lacking the specific intent to destroy a group.
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One has to note that it is only concerning "persecution " that the
Rome Statute is requiring it to be directed against a group, by reason
of its political, racial, religious or ethnic identity. Comparatively, the
ICTY seems to apply such a requirement to a larger sphere of acts .
Thus, the ICTY has confirmed, in the cases Nikolic and Tadic, the
condition of the intention to discriminate on national, political, ethnic,
racial or religious grounds for all crimes against humanity, in
accordance with article 5 of the statute of ICTY 23.
As for the "crime of apartheid ", it means acts enumerated as
crimes against humanity,
but committed
in the context of an
institutionalized regime of systematic oppression and domination by
one racial group over any other racial group or groups and committed
with the intention of maintaining that regime. It is thus taking up
elements
of the Apartheid
Convention
of 1973. "Enforced
disappearance of persons cc is a recent phenomenon. It is defined as
the arrest, detention or abduction of persons by, or with the
authorisation,
support or acquiescence of, a State or a political
organization, followed by a refusal to acknowledge that or to give
information on the fate or whereabouts of those persons, with the
intention of removing them from the protection of the law for a
prolong period of time. One has to note on' this subject the InterAmerican Convention on the Forced Disappearance of Persons of
1989 as well as the Declaration of the General Assembly on the
Protection of All Persons From Enforced Disappearance, adopted by
the resolution 47/133 of october 1992. The Draft Code of Crimes
elaborated by the International Law Commission refers to the forced
disappearance of persons, as a criminal activity. It was not included as
a crime against humanity in previous international documents.
The Rome Statute, as well as other international instruments,
include a last category <ofinhuman acts of a similar character,
recognizing that it is impossible to set up an exhaustive list of crimes
against humanity which would cause great suffering, or serious injury
to body or to mental or physical health. It is meant to add other acts
which are of a similar gravity.
This provision leaves open- ended the category of such crimes,
but contains a high threshold, by the requirement of acts intentionally
causing great suffering, or serious injury to body or to mental or
physical health.
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While the draft Statute of the ICC elaborated by the International
Law Commission did not enumerate the crimes against humanity, the
Rome Statute includes as crimes against humanity the same acts as in
the Draft Code of Crimes against the Peace and Security of Mankind
(article
18) 24, with some nuances
and small differences
(institutionalized discrimination on racial ethnic or religious groups
instead of apartheid, persecution on political, racial, religious or ethinc
grounds, instead of persecution against any identifiable group or
collecti vity on political, racial, national ,ethnic,cultural,
religious
,gender or other grounds).
With respect to crimes against humanity, the Elements of Crimes
emphasize the need to prove the policy of a State or a non -state actor,
by showing active promotion or encouragement, including failure or
ommission to act. According to most legal systems, when there is a
preexisting legal duty or obligation to act, an intentional, deliberate or
purposeful failure to act is part of the material element of major
crimes. That makes it possible to establish a criminal policy by a State
or a non-state actor. "Actively promoting or encouraging " includes
obviously engaging in conduct which results in the commission of
crimes against humanity. In both cases, of actual conduct or failure to
act, the mental element of intent, at least knowledge, must exist.
It is the first international document negotiated bya multilateral
conference which is codifying the crimes against humanity. Moreover,
the definition given in article 7 of the Statute is much broader than that
given in the statute of the ICTY and the ICTR, both from the point of
view of substance and because it is not connected to an armed conflict.
It does not require a discriminatory motive, except for the acts of
persecution.
It is considered that the Rome Statute "sets forth a modernized and
clarified definition of crimes against humanity that should provide a
sound basis for international criminal prosecution in the future" 25.

War crimes
This category of crimes falls under the jurisdiction of the ICC in
particular when committed as part of a plan or policy or as part of a
large scale commission of such crimes. They are recognized by
international humanitarian law, in different instruments. Some of them
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were already included in the Charter of the Nurnberg Tribunal, which
referred itself to the Geneva Convention of 1929 for the Amelioration
of the Wounded and Sick in Armies in the Field and to the Hague
Convention IV of 1907.
The drafting of article 8 of the Rome Statute is mainly based on
the Conventions of 1949 and the Protocols of 1977.
The first category includes the grave breaches of the Geneva
Conventions, as acts against persons or property protected under
thoses conventions,
namely: wilful killing; torture or inhuman
treatment, including biological experiments; wilfully causing great
suffering or serious injury to body or heath; extensive destruction and
appropriation of property, not justified by military necessity, carried
out unlawfully and wantonly; compelling a prisoner of war or other
protected person to serve in the forces of a hostile power, or wilfully
depriving such persons of the rights to a fair and regular trial; unlawful
deportation, transfer or confinement; taking of hostages.

treatment of protected persons, applicable to any type Of armed
conflict, whether international or non-international,
as it is recognized
in article 3 common to the four Geneva Conventions.
In the same context, utilizing the presence of a civilian or other
protected person to render certain points immune from military
operations, intentionally using starvation of civilians as method of
warfare and conscripting or enlisting children under 15 years into the
national armed forces or using them to participate actively in hostilities
are defined as war crimes.

The second category of war crimes are those grave breaches of
humanitarian law, listed mainly in Protocol I concerning international
armed conflicts, but also in the Regulations annexed to the Hague
Convention IV,such as acts directed against the civilian population,
like intentionally directed attacks against civilian population, against
civilian objects which are not military objectives or against personnel,
installations, material, units or vehicles involved in a humanitarian
assistance or a peacekeeping mission, killing or wounding a combatant
who has surrendered, launching an attack in the knowledge that it will
cause incidental loss of life or injury to civilians or damage to civilian
objects or widispread, long-term, and severe damage to the natural
environment 26, which would be clearly excessive in relation to the
overall military advantage anticipated, and others.

This category includes also serious violations Of the laws and
customs of war on land, as embodied in The Hague Convention IV of
1907 and the Regulations thereto, and partially in Protocol I, and
taking into account the Charter of the Ntirnberg Tribunal (art.6c) and
the Statute of the ICTY (art.3), including attacks or bombardment of
localities which are undefended and which are not military objectives,
attacks against buildings dedicated to religion, education, art, science,
historic monuments which are not military objectives, pillaging towns
or places even when taken by assault and others. Other war crimes
included in that second category refer to the use of prohibited methods
or means of warfare like poison or poisoned weapons, asphyxiating
poisonous or other gases and employing bullets which expand or
flatten easily in the human body. The Statute en ounces the possibility
to extend this kind of crimes to employing weapons, projectiles and
material and methods of warfare which are of a nature to cause
superfluous
injury
or unnecessary
suffering
or which
are
indiscriminate in violation of the international law of armed conflict,
provided that such weapons, projectiles and material and methods are
the object of a comprehensive
prohibition and are included by
amendment in an annex to the Statute.

Under the same category, the Statute includes " outrages upon
personal dignity in violation of international humanitarian law, in
particular humiliating and degrading treatment, raped, enforced
prostitution and any form of indecent assault", which constitute grave
violations of the four Geneva Con ventions of 1949. Incriminating this
type of conduct is considered as a fundamental guarantee to which all
protected persons are entitled, a minimum standard of humanitarian

As it is well known, the use of some of such weapons, projectiles,
material or methods of warfare is already forbiden
in some
international conventions",
but.it was probably considered that they
are not generally accepted to offer sufficient ground for placing such
acts under the jurisdiction of the Court. It would be the case, for
instance, for nuclear weapons; their use would be a violation of all
humanitarian rules, without exception 28.

As we see, this is grouping together the grave breaches of the four
Conventions, in a synthetic manner.
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It is generally recognized that there is a close relationship between
international
humanitarian
law and arms control, respectively
commitments not to use some weapons or categories of weapons.

for the individual criminal responsibility of the perpetrators; objections
to the subject matter jurisdiction of the Tribunal based on ex post facto
character of Article 4 of the statute of ICTR have not been raised.

The effects of the use of some weapons, including nuclear
weapons, seem to be covered by other aspects of the definition of war
crimes: intentional attacks against the civilian population, civilian
objects or other protected targets is a clear provision for this purpose.
In certain circumstances the effects of the use of particular weapons
will be covered by the definition of crimes against humanity and, in
exceptional circumstances, by the definition of genocide.

As it was said, " it has been generally recognized that the
substance of Article 3, based on customary law, is part of jus cogens,
and therefore binding on all States" 31. This "minimum standard" of
international
humanitarian
law, contained
in article 3, largely
corresponds to the body of guarantees from which States cannot
derogate, even in emergency situations 32.

But the Statute established an inconsistent regime to cover the use
of particular weapons, limitting it to asphyxiating, poisonous or other
gases and dum dum bullets. The use of any other weapons may be
considered a crime only if it is included in an amendment to the
Statute, after being the subject of a comprehensive prohibition. Or,
chemical weapons, biological weapons, laser blinding weapons and
anti-personnel landmines are already the subject of comprehensive
prohibitions 29.
The Statute reflects the discrepancy between the norms on the
protection of the victims of armed conflicts ou one side, and those on
the methods and means of warfare; while the scope of the first category
of norms extended continuously, the second category remains far away
behind.
.

The third category

of crimes of war includes acts committed in
armed conflicts not of an international character, .representing serious
violations of article 3 common to the four Geneva Conventions,
namely acts of violence to life, outrages upon personal dignity, taking
of hostages or passing of sentences and carrying out of executions
without previous judgement pronounced by a regularly constituted
court, directed against persons taking no active part in the hostilities,
including members of armed forces who have laid down their arms and
those placed hors de combat by sickness, wounds, detention or any
other cause.
.
In the Nicaragua Court's dictum 30, the Court said that Article 3 of
the 1949 Geneva Conventions contains rules that " constitute a
minimum yardstick for aLLinternational conflicts ",
. T.here was also no opposition in the Security Council to treating
violations of common Article 3 and Additional Protocol II as a basis
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One has to note also the decision of the International Court of
Justice, which found contrary to Article 3 common to the Geneva
Conventions even the encouragement of persons and groups in another
country to "neutralize" selected and planned targets, including judges,
police officers, State security officials, as a call "to carry out
executions without previous judgement pronounced by a regularly
constituted court" 33.

The fourth category of crimes of war enumerates other serious
violations of the laws and customs applicable in armed conflicts not of
an international character, mostly against civilian population and
civilian objects, which are already mentioned above, in the second
category.
These provisons are based mainly on the Protocol II of 1977.
In this connection, it has to be noted that in its draft Statute for an
International
Criminal Court the International
Law Commission
excluded offences under Protocol II from the subject matter of
jurisdiction of the proposed court; the Commission referred to treaties
applicable as law in relation to the crime and creating a system of
universal jurisdiction, as different from treaties mearly regulating
conduct, or prohibiting conduct on an inter- State basis 34.
Some national laws also have taken a more courrageous

approach.

A Belgian law entitled" Crimes de droit international"
of 1993
provides for the criminal jurisdiction of Belgian courts over certain
breaches not only of the Geneva Conventions and Protocol I, but also
of Protocol II, regardless of the nationality of the victim or perpetrator
or of where the offence was committed 35. On the bases of this law, the
Brussels prosecutor's
office, on May 29 1995, issued several
international arrest warrants against persons involved in the atrocities
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in Rwanda. Other warrants
keepers, among others 36.

involved

the killing of Belgian

In connection with both categories of crimes of
armed conflicts not of an international character, the
that they do not apply to situations of internal
tensions, such as riots, isolated and sporadic acts of
acts of a similar nature.

peace-

war applicable to
Statute points out
disturbances and
violence or other

The Rome Statute contains only modest and indirect provisions
by incriminating as other serious
violations of laws and customs applicable both in international and
internal armed conflicts attacks intentionally directed against buildings
dedicated
to religion,
education,
art, science and to historic
monuments, provided they are not military objectives.

protecting cultural property,

Experience has shown that cultural property can be extensively
destroyed in non-international armed conflicts. The Hague Convention
of 14 1954 for the protection of Cultural Property in the Event of
Armed Conflict 37 is primarily addressed to international wars; but the
Convention contains a penal clause compelling States parties, within
their ordinary criminal jurisdiction, to prosecute and impose penal or
disciplinary sanctions on persons of whatever nationality, committing
breaches of the Convention; logically, this clause must cover also
breaches of obligations pertaining to non-international armed conflicts
and the Rome Statute is trying to solve this issue.
Serious violations of laws and customs; applicable in both
international armed conflicts and internal armed conflicts, include also
intentionally
directing
attacks against personnel,
installations,
material, units or vehicles involved in a humanitarian assistance or a
peacekeeping mission in acordance with the Charter of the UN, as
long as they are entitled to the protection given to' civilians or civilian
objects under the international law of armed conflict. In this context, it
is useful to refer to Convention on the Safety of United Nations and
Associated Personnel of 1994, which enumerates acts the intentional
commission
of which is considered a crime, which should be
incriminated as such and punished by States parties 38. According to
article 2.2 of this Convention, it shall not apply to a United Nations
operation authorized by the Security Council as an enforcement action
under Chapter VII of the Charter in which any of the personnel are
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engaged as combatants against organized armed forces and to which
the law of international armed conflict applies.
In its draft Code of Crimes against the Peace and Security of
Mankind of 1996, the International Law Commission presents such
crimes as a special category, along with genocide, crimes against
humanity and crimes of war. The Commission pointed out that such
attacks are violent crimes of exceptional gravity, having serious
consequences not only for the victims, but also for the international
community, because they are committed against persons who risk their
lives to protect fundamental interests of that community. They are
taking part in UN peacekeeping operations in an official capacity, for
promoting a common interest of the international community; attacks
against the UN personnel are in fact striking at the very heart of the
international legal system established for the maintenance of peace and
security.
In connection with grave breaches under Protocol I and breaches
under Protocol II (the second and the fourth categories of crimes), the
opening clauses are qualified by the words" withi,: the e~tabL~s~ed
framework of international Law". This was mea~t to .mclud~ implicitly
considerations of military necessity and proportionality, which are part
of the laws ~nd customs of war since the Hague Conventions. But the
established framework of international law may be considered to be
much broader, and certainly is in constant evolution.
For the three categories of crimes, the Rome Conference decided
the elaboration of Elements of Crimes.
The Preparatory Commission
established
by the Diplomatic
Conference provided for the Elements of Crimes, in order to assist the
Court in the interpretation and application of articles 6, 7 and 8
concerning crimes under the jurisdiction of the Court; they were
adopted by the Assembly of States parties.
The Elements of Crimes do not amend the Statute and do not
supplement the definition of crimes as contained in articles 6,7 and 8;
amendments to Elements of Crimes may be proposed by any State
party, the judges by an absolute majority and the prosecutor, and. have
to be adopted by the two-thirds majority. They have to be consistent
with the Statute.
The Elements of Crimes, adopted by the first Assembly of States
parties, have clarified at varying degrees the tasks of the Court in
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dealing with incriminated conduct. While on genocide, Elements of
Crimes do not add anything substantive
to what is generally
understood in the well established definition of genocide , on war
crimes
they introduce
concepts
such as military
necessity,
reasonableness
and unlawful conduct. Nevertheless,
they don't
establish standard criteria or rules by which to assess such concepts in
concrete cases, thus leaving to the jurisprudence of the Court to
evaluate them on the basis of applicable law.
One has to note that the definitions given to the three categories of
crimes contain a number of legal overlaps; thus, murder and
extermination, which are crimes against humanity when committed as
part of a widespread or systematic attack directed against any civilian
population, may also be crimes of genocide if committed against a
qualified group, or war crimes when committed as part of a plan or
policy or as part of a large scale commission; many sexual crimes may
be both crimes against humanity and crimes of war, as well as
deportation and torture.
The Statute does not contain provisions on how to deal with such
cases or with factual overlaps, neither in respect to penalties when a
person may be convicted for several crimes arising out of the same
conduct.
r.
The Rome Statute is dealing with the three categories of crimes
separately, while in the description of the mandates ofICTY and ICTR
violations of international humanitarian law include also genocide and
crimes against humanity, thus relating them to an armed conflict. For
that reason, the Rome Statute is considered to mark a tremendous
normative advance 40.
The problem of overlaps may also arise in connection to the
principle non his in idem, when a person has already been convicted or
acquitted for the same conduct; the same problems will have to be
solved by the courts of the States parties, if they want to avoid a
determination by ICC that they are shielding a person from criminal
responsibility.
In the Rome Statute, war crimes are for the first time incorporated
in a single document, combining the grave breaches of what was called
the "law of Geneva "(norms on the protection of the victims of armed
conflicts) and the "law of The Hague", that is the laws and customs
of war.
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As for the armed conflicts of a non- international character, the
Rome Statute represents a considerable enrichment, cristallizying
norms which were for the first time included in the 1977 Protocol II 41.
The Rome Statute represents an important contribution of a
diplomatic conference organized by the United Nations to the
development and codification of international humanitarian law.
Moreover,
by the codification
of the general
norms of
international humanitarian law in a single document, the Rome Statute
is giving legal certainty to the law to be applied by the Court.
Significant progress has thus been achieved in developing and
codifying
laws and customs of war; each war brought
out,
neverthelles, new and rnore serious violations; new norms were
adopted, but the situation did not improve very much.
It is recognized that little has happened in the past half century to
suggest any improvement in the functioning of the other means
provided by the Geneva Conventions of 1949 for deterring violations
and improving compliance- the scrutiny of performance by protecting
powers, that is by States not parties to the conflict that represent the
interests of a belligerent in the areas controlled by an opposing
belligerent and the offers of assistance by the International Committee
of the Red Cross 42.
The creation of the ICTY, the ICTR and the ICC demonstrates that
the punishment of persons who commit crimes of war has finally
become an important objective for many States. The establishment of
the International Criminal Court will inevitably increase the chances
that, in the future, at least some persons who commit war crimes will
be prosecuted, either by States or or by international courts. These
developments and the publicity attending them should help promote
compliance with the humanitarian law,

The crime of aggression, other crimes
The definition

of aggression

The crime of aggression falls in princip.e under the jurisdiction of
the Court, but is not defined as such and according to the Statute, the
Court will exercise jurisdiction over it once the definition is adopted
and conditions are set out for this. Both the definition and these
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conditions should be consistent
Charter of the United Nations.

with the relevant provisions

of the

Such a definition may be adopted as an amendment to article 5 of
the Statute, following a proposal of any State party, either by the
Assembly of States parties, or at a Review Conference, at the expiry of
seven years after the entry into force of the Statute. The adoption
of such an amendment requires a two-thirds majority of State parties.
The definition of aggression raised the interest of States and the
legal community as soon as resorting to war as a means of national
policy was limited and forbidden. A definition was adopted in 1933 at
the London World Economic Conference (without being directly
connected to the subject matter of that Conference), after substantial
discussions during the Disarmament Conference in the same year. The
definition is based on the principle of anteriority and is characterized
by a restrictive list of acts considered to be aggression and the clause
of inadmissibility of any justification by political, economic or other
considerations 43.
The importance of a definition of aggression was underlined; in
the context of this Conference, by Nicolae Titulescu, minister of
foreign affairs of Romania, one of the authors of the definition adopted
in 1933, in the following terms: "To accurately define aggression as
the notion, as a fact, irrespective of any theoretical considerations; to
carefully specify the notion of territory - which aggression cannot
encroach;
to firmly commit oneself, whatever the internal or
international reasons, not to take any aggressive action - all these
mean replacing the vague idealistic aspirations which hitherto
dominated the efforts of the nations and of their leaders with
a practical and firm basis, which represents the starting point of a
new life" 44.
After years of efforts by the United Nations, a Definition
aggression was adopted in 1974 by the General Assembly 45.

of

According to this Definition,
" any of the following
acts,
regardless of a declaration
of war, shall qualify as an act of
aggression:
a) The invasion or attack by the armed forces of a State of the
territory of another State, or any military occupation, however
temporary resulting from such invasion or attack, or any
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annexation by the use of force of the territory of another State
or part thereof;
b) Bombardment
by the armed forces of a State against the
territory of another State or the use of any weapons by a State
against the territory of another State;
c) The blockade of the ports or coasts of a State by the armed
forces of another State;
d) An attack by the armed forces of a State on the land, sea or air
forces, or marine and air fleets of another State;
e) The use of armed forces of one State which are within the
territory of another State with the agreement of the receiving
State, in contravention of the conditions provided for in the
agreement or any extension of their presence in such territory
beyond the termination of the agreement;
f) The action of a State in allowing its territory, which it has
placed at the disposal of another State, to be used by that other
State for perpetrating an act of aggression against a third State;
g) The sending by or on behalf of a State of armed bands, groups,
irregular or mercenaries, which carry out acts of armed force
against another State of such gravity as to amount to the acts
listed above, or its substantial involvement therein ",
The first use of armed force by a State in contravention of the UN
Charter shall constitute prima facie evidence of an act of aggression,
although the Security Council may conclude that such a determination
would not be justified in the light of other relevant circumstances,
including that the acts concerned or their consequences are not of
.sufficient gravity.
According to the Definition de 1974 "A war of aggression is a
crime against
international
peace. Aggression
gives rise to
international responsibility".
As it is known, in its Judgment the Niirnberg Tribunal stated that
"Launching a war of aggression is not only an international crime; it
is the supreme international crime, which is not different from other
war crimes, except by the fact that it includes all of them".
The Niirnberg and Tokyo Tribunals prosecuted and decided upon
individual criminal responsibility of major war criminals for acts of
aggression
and aggressive
war, for participating in planning,
preparation, initiation and waging such wars, and rejected claims of
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self-defence, of military necessity, of characterizing acts of aggression
as border incidents, as well as defence claims of superior orders,
official position, coercion or duress and others 46.
The problems of the security system under the "primary
responsibility" of the Security Council (article 24 of the Charter) were
not overcome by having adopted the resolution on the definition of
aggression. Since the Security Council has a broad discretion to
determine the existence of any threat to the peace, breach of the peace
or act of aggression (article 39) and decide on measures to be taken
(articles 41 and 42), a decision to impose sanctions can be taken,
subject to the veto, without a determination of an act of aggression.
The definition of aggression would not be decisive, but used as
guidance.
The Security Council recognized
and condemned
acts of
aggression
of South Rhodesia
against Zambia, Mozambique,
Botswana and Angola, of South Africa against Angola, Botswana,
Seychelles and other States, of Israel against Tunisia, of Iraq against
Kuweit (invasion, without using the term aggression), as well an attack
of force of mercenaries against Benin 47. The General Assembly also
adopted resolutions considering as aggression the occupation of
Namibia by South Africa, attacks of South Africa against its
neighbours, acts of Portugal in its colonies in the 70-ees, acts of Israel
against
Irak, Lebanon
and the .Palestinian
people,
acts of
SerbialMontenegro
against Bosnia and Herzegovina 48.
There are many cases in which the Security Council has not been
able to decide on the determination of aggression, in spite of the
existence of such acts which may fall within article 39 of the Charter.
The difficulties in the process of an effective application of that
article are obvious and have, in effect, adversely influenced the
efficiency of the United Nations collective security system.
It is also obvious that it is possible for the Security Council,
without reference to article 39, to apply any measures as it deems
necessary.
The International Court of Justice also expressed itself on cases of
aggression in relations among States. In 1986, the Court referred
extensively to the 1974 Definition of Aggression and concluded that
an armed attack included not only action by regular armed forces
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across an .international border, but also the sending by a State of armed
bands WhICh carry out acts of armed force against another State of such
gravity as ~o ~mount to an actual attack conducted by regular forces.
Th~ Court indicated that the description of such action, as contained in
Article 3, g) of the Definition of Aggression "may be taken to reflect
customary law "49.
The definition

of the crime of aggression

The adoption of the Rome Statute marked a renewal of interest for
a definition of the crime of aggression which would offer to the ICC
the n~c~ssary el~ments for prosecuting
and punishing
persons
commuting that cnrne.
The International
Law Commission
defined the crime of
aggression, in article 16 of its Draft Code of Crimes against the Peace
and Security of Mankind of 1996,50 as follows: " An individual who
as leader. or ~r~~ni~er, actively participates in or orders the planning,
preparation, trutiatton or waging of aggression committed by a State
shall be responsible for a crime of aggression".
. . A~cording
to this definition,
individual
responsibility
is
intrinsically and inextricably linked to the commission of an act of
aggression by a State, ~ec~use only a State is capable of committing
such ~n act. It. ~lea~ly indicates that the aggression committed by a
State IS a.condltzo sine qua non for the responsibility of an individual
for the cnrne of aggression.
It is gener~lly acc~pted that an act of aggression is outlawed by the
con.temporary International law and that this prohibition generates an
obligation towards the international
community as a whole an
obligation erga omnes 51.
'
As for the States parties to the Rome Statute, which continued the
efforts in this field after the Rome Conference,
the main trend
prevail.ing is to avoid the hurdles related to the definition of aggression
according to the Charter, that is of the aggression committed by a State
or group of. States, against another State, which would inevitably refer
the whole Issue to the Security Council, and to define the crime of
aggres.si?n from the point of view of the individuals responsible for
cornrmtting acts of aggression, that.is a definition for the purposes of
the Statute.
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This is raising many difficult questions:
• can a definition of the crime of aggression be given, without
relationship to the definition of aggression according to the
Charter of the United Nations?
• what may be the relationship between the aggression committed
by a State or a group of States, and the crime of aggression
committed by individuals of such States?
• should the ICC determine itself that a person is responsible for
committing a crime of aggression, without a previous decision
of a UN body that an act of aggression has taken place?
• if there has to be a previous UN decision, which are the UN
bodies that could make the determination to be used by the
Court?
• could the Court take the initiative to submit a request to the UN
bodies for making such a determination?
It seems that all the proposals submitted to the attention of States
parties make a clear reference to the definition given by the
resolution 3314 of 1974, considering it as a starting point.
Some of these proposals take as an objective fact the existence of
an act of aggression, committed by a State as defined by this
resolution, which by its characteristics, gravity and scale amounts to a
war of aggression or constitutes a manifest violation of the prohibition
of acts against the territorial integrity or the political independence of
another State recognized in the Charter of the United Nations.
As in the Rome Statute there is no requirement of a previous
determination by a UN body of an act of aggression, that would mean
that the Court itself will take note thereafter that such an act of
aggression has been committed by a State, and from that basis would
proceed to investigate and prosecute a crime of aggression committed
by individuals 52. This is confirmed by the fact that the resolution
3314/1974 does not require such a previous determination; according
to the resolution, any of the facts enumerated are prima facie acts of
aggression; the Security Council may determine that other forms
of use of force represent also acts of aggression.
Starting from such a presumption, it is proposed to build the
definition of the crime of aggression around the following elements:
• the person should either intentionally order or actively and
knowingly participate in planning, preparation, initiation or
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perpetration of an act of aggression, or actively participate in
such activities by means of essential acts, knowing that this
constitutes an act of aggression, provided that the act of
aggression actually takes place;
• the person should be in position to exercise control over or
direct effectively the political or military action of State, or to
contribute to, or effectively participate in such acts 53.
Other proposals start from the jurisprudence
of the Nurnberg
Tribunal and the tribunals established after the Second World War,
according to which the crime of aggression is a leadership crime which
may only be committed by persons who have effective control of the
State and military apparatus on a policy level; without enumerating
acts of aggression, the crime would consist in intentionally and
knowingly
ordering or participating
actively
in the planning,
preparation, initiation or waging of such acts 54. This proposal is not
dealing in any way with the aggression committed by the State of the
leadership.
A more elaborated proposal starts from the postulate that, for the
purposes of the exercise of jurisdiction by the Court over the crime of
aggression under the Statute, aggression committed by a State means
the use of armed force to attack the territorial integrity or political
independence of another state in violation of the Charter of the United
Nations 55.
While separating the act of aggression by a State from the crime
of aggression for which there is individual criminal responsibility, this
proposal starts from the point of view that aggression by a State is a
precondition to the prosecution of an individual for the crime, that is
the action by the State is triggering individual criminal responsibility,
opening the way to the jurisdiction of the Court.
This means recognizing the unique character of the crime of
aggression in the sense that the responsibility of an individual for this
crime is established by his participation in a sufficiently serious
violation of the prohibition of the conduct by States contained in article
2 paraA of the Charter. The aggression attributed to a State is a sine
qua non for the responsibility of an individual for his participation in
the crime of aggression. Thus, the Court cannot determine the question
of individual criminal responsibility for this crime, without considering
as a preliminary matter the question of aggression by a State.
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Consequently,
it is pointed out that Court shall exercise its
jurisdiction with respect to the crime of aggression in a manner
consistent with the Charter of the United Nations, in particular articles
10,24 and 39.
For that, the Prosecutor would proceed with a case in accordance
with the Statute when:
a) the Security Council refers to the Court a situation in which the
crime of aggression appears to have been committed;
b) a State party refers to the Prosecutor a situation of that kind;
c) proprio motu, when the Security Councilor the International
Court of Justice has made a determination according to the
Charter that an act of aggression was committed by the State
concerned.
According to this proposal, the Court would be also given an active
role. Thus, if no determination by the Security Council exists, the Court
shall notify the Council of the situation (which means if the situation is
referred by a State party or taken up proprio motu by the Prosecutor),
in order to see if the Security Council takes action, as appropriate, under
article 39 of the Charter. Where the Security Council, within 6 months
from the date of notification, does not make ,. a determination on the
situation or does not suspend the consideration by the Court of the case,
in accordance with article 16 of the Rome Statute, the Court may
request the General Assembly to seek an advisory opinion from the
International Court of Justice on the legal question of whether or not
aggression has been committed by the State concerned.
In such a case, the International Criminal Court may proceed to
exercise its jurisdiction over the case, if the International Court of
Justice gives an advisory opinion that an act of aggression has been
committed by the State concerned.
That will also be the case where the International Court of Justice
makes a finding, in proceedings brought before it otherwise (disputes
between States, submitted in accordance with Chapter II of its Statute),
that an act of aggression has been committed by the State concerned.
It is obvious that in such a case the Court will not have to request for
a determination by the Councilor the International Court of Justice,
but will be able to use the findings already made.
One has to note that neither the UN Charter, nor the Statute of the
International
Court of Justice restrict the competence
of the
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International Court of Justice to consider the legal aspects of dispute
or a juridical problem submitted to it 56. The Court did not hesitate to
consider cases which had important political implications and raised
the issue of the legal or illegal use of force 57, from the point of view
of the norms of international law.
.
All the proposals presented until now attribute the crime of
aggression to the leadership, to persons in a position to exercise control
over or to direct the political or military action of a State.
As actus reus, they all mention types of conduct which are already
indicated in the Statute of Rome (article 25) for the other crimes under
the jurisdiction of' the Court. The same pattern is followed for the
mental element, as the acts have to be committed "intentionally and
knowingly", as for other crimes under the jurisdiction of the Court. As
in the case of crimes against humanity, it will not be necessary to prove
that the perpetrator had knowledge for 'all the details of the aggression
when the conduct occurred.
All the proposals have in mind that the crime of aggression
already committed or is actually taking place.

was

The Resolution F of the Rome Conference also decided that the
Preparatory
Commission
for theICC
shall prepare, inter alia,
proposals for a provision on aggression including the definition and
Elements of Crimes of aggression and the conditions under which the
Court shall exercise its jurisdiction with regard to this crime. Such
proposals should be examined, of course, at a Review Conference 58.
The Report of the Preparatory Commission
for the ICC 59
includes a Discussion paper proposed by the Coordinator of the
Working group, containing options to be followed on different issues
(the definition of the crime of aggression, reference to different articles
of the UN Charter, relationship to previous decisions of UN organs),
as well as proposals for Elements of the Crime of aggression.
It is summarizing the proposals made and will certainly
starting point for future work on this issue.

be a

The Assembly of States parties to the Rome Statute decided, at its
first session in September 2002, to establish a special working group
on the crime of aggression, to be open to all States members of the
Preparatory Committee, in order to continue to elaborate proposals for
a provision on that crime in the Statute, including the definition,
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Elements of Crimes and the conditions under which the Court shall
exercise jurisdiction with regard to this crime.
The purpose is to submit proposals to the Assembly at a Review
Conference, with a view to arriving at an acceptable provision on the
crime of aggression for inclusion in the Statute. According to
the Rome Statute, such a Conference will be convened by the
Secretary General of the United Nations seven years after the entry
into force of the Statute, that is in 2009, to consider any amendments
to it. It is expressly stipulated that such a review may include, but is
not limited to, the list of crimes contained in article 5, among which
the crime of aggression.

Other crimes
Other crimes may also be added to the jurisdiction of the Court, in
accordance
with the mechanism
of considering
and adopting
amendments as provided for in the Statute. It is the case, for instance,
for employing weapons, projectiles and material and methods of
warfare which are of a nature to cause superfluous
injury or
unnecessary suffering or which are inherently indiscriminate,
in
violation
of the international
law of armed conflict,
when a
comprehensive prohibition of them will be adopted and included in an
annex to the Statute, as a crime of war (as expressly mentioned in
article 8.2.b.xX). The Rome United Nations Diplomatic Conference
of Plenipotentiaries on the Establishment of an International Criminal
Court also recommended that a Review Conference according to the
Statute of the ICC consider the crimes of terrorism and drug crimes
with a view to arriving at an acceptable definition and their inclusion
in the list of crimes within the jurisdiction of the Court.
As for terrorism, it is well know that the two 1997 Protocols refer
to "acts or threats of violence the purpose of which is to spread terror
among the civilian population" (Protocol I) and to "acts of terrorism,
at any time and in any place whatsoever "(Protocol II). They refer, of
course, to acts of terrorism committed in time of armed conflicts,
international or non -international.
Proposals were made and discussions have taken
including crimes such as drug trafficking and terrorism.

place

for

One should note the unusually high threshold for adopting such
amendments by two-thirds of the States participating in the Assembly
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of States parties or in the Review Conference, and for their entry into
force after the ratification by 7/8 of the States parties, and the unusual
delay for proposing amendments to the Statute- 7 years after its entry
into force. It is even more unusual from the point of view of the law of
treaties that amendments enter into force for all States parties (one year
after their ratification or acceptance by 7/8 of them), but that the Court
will have no jurisdiction in respect to persons and territory of States
which have not ratified them. Such a State may withdraw from the
Statute, but is not obliged to do so; it would result from the legal point
of view that such a State may choose to remain a party to the Statute,
without the amendment being applied to it, although in force for all
States.
It follows that it may be very difficult to adopt amendments to the
Statute, that is to add to the Court's jurisdiction new crimes, and to
make such new amendments, even when accepted, applicable to all
States parties.
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The functioning

Chapter IV
of the I nternanenal Criminal
Court

We shall consider under this chapter the orga:nization of the Court,

I way its jurisdiction is initiated, conducted and finalized, as well as
lit rent aspects of its cooperation with States parties and with the
nit d Nations organs. This is important to understand the place of
I C in the world, the environment in which itt13S to perform and the

n ulties it has to overcome.

The organization of the Co urt
The Court is a permanent institution, composed of four principal
the Presidency; an Appeal Division, a Trial Division and a
I Trial Division, forming the judicial body of the Court; the Office
I III Prosecutor; the Registry. Some important policy functions are
III I ied out by the Assembly of States parties, j(l accordance with the
1111 lite, although it is not an organ of the Court.
The President, a First Vice-president and a :;econd Vice-president,
I 'led by an absolute majority of the judges, for three years, form the
-sidency, which is responsible for the proper administration of
ourt (with the exception of the Office of the Prosecutor) and other
III .tions conferred upon it in accordance
witlt the Statute. Among
hose other functions, the Statute mentions exp(essly excusing judges
nn the exercise of their function in caSes ~ere their impartiality
Ii lit reasonably be doubted and designating 0(1 a case-by- case basis
lit mate judges to be present at each stage of the trial and to replace a
, mber of the Trial Chamber, unable to COntinueattending; others are
mplicit in the Statute.
IIIlS:

The Court itself will be formed of 18 judges, elected by the
sscmbly of States parties, with carefully' required qualifications. At
I IISI nine of them have to have an established competence in criminal
Inw and procedure, and the necessary experience as juge, prosecutor or
IIlIv cate in criminal proceedings, and at least five to have established
nmpetence in relevant areas of international law such as international
humanitarian law and the law of human rights, and extensive
p rience in a professional legal capacity 'Whichis of relevance to the
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judicial work of the Court. Moreover, they have to represent
the world's major legal systems, and an equitable geographic
distribution, including a fair representation offemale and male judges.
They will form one division of at least six judges, dealing
exclusively with indictments and pre-trial matters. This is the Pre-Trial
Division. Other not less than six judges wiII constitute the Trial
Division, from which trial chambers are formed. The Appeals Division
is formed by the President and four judges and will deal with appeals
in its full composition. The trial and pre-trial divisions shaII be
composed predominantly of judges with criminal trial experience.
Otherwise , each division shaII contain an adequate combination of
expertise in criminal law and procedure and in international law.
In the pre-trial and trial divisions, the judicial functions shaII be
carried out by chambers; three judges will form a Trial Chamber, while
the function of the Pre-Trial Chambers shall be carried out by three
judges or by a single judge of that division. In order to maintain a
separation between trial and appeals chambers, the judges assigned to
the Appeals Division shall serve only in that division for their entire
term or may be temporary attached to the other division, provided that
a judge who has participated in the pre-trial phase of a case will not sit
in the trial chamber on that case.
The Statute contains provisions on the privileges and immunities
of the judges, as are necessary for the fulfilment of their functions, as
weII as on their independence and impartiality. Where the impartiality
of a judge may be doubted, a judge may request to be excused or may
be disqualified from participation upon request by the Prosecutor or
the investigated person.
The Office of the Prosecutor is a separate organ of the Court. It
shall be responsible for receiving referrals on crimes within the
jurisdiction of the Court from States parties and from the Security
Council and any substantiated information for consideration and for
conducting investigations and prosecutions before the Court.
The Office will be headed by the Prosecutor, who has full
authority over the management and administration of the office. He or
she will be assisted by one or more Deputy Prosecutors, all of the
being of different nationalities. The Prosecutor and Deputy
Prosecutors must be of high moral character, highly competent and
have extensive practical experience. The Prosecutor is elected by
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.ret ballot by an absolute majority of the Assembly of States parties;

h 1 cputy Prosecutors are elected in the same way, from a list of
uudidates proposed by the Prosecutor. The Statute contains also
ruvisions for the protection of their impartiality and their
II qualification at their request or at the request of an accused in
ltuutions where their impartiality might be reasonably doubted.
Judges and prosecutors of the Court shaII not engage in any
Ilvity which is likely to interfere with their judicial functions or to
ct confidence in their independence.
The Registry is responsible for the non-judicial aspects of the
ministration and servicing of the Court. The Registry shaII be
uded by a Registrar, who is the principal administrative officer of the
Hilt, exercising his or her functions under the authority of
I resident of the Court. The Registrar is elected by the judges by an
I 01ute majority by secret ballot, taking into account any
ommendation by the Assembly of States parties. A Deputy
gistrar may also be elected, upon the recommendation of the

iistrar.
The Registrar has to fulfil functions
ucction of witnesses and victims.

in connection

with the

The Prosecutor and the Registrar shaII appoint such staff as
, ssary as may be required to their respective offices; they have to
, Lirethe highest standards of efficiency, competency and integrity.
The Assembly of States parties, without being an organ of the
nurt, has specific prerogatives, including the adoption of rules of
I\) .cdure and evidence in conformity with the Statute, as weII as rules
I' the internal activity of the Court and management oversight to the
uns of the Court regarding the administration. It is electing
judges, the Prosecutor and the Registrar. It is competent to adopt
lid review the budget. It has also competences to consider cases of
m-cooperation by States parties contrary to the provisions of
he tatute.
The Assembly is formed of one representative from each State
lilly, accompanied by alternates and advisors. Each State patty has
IIll vote, but consensus will be attempted to be reached. If this is not
,", 'sible, decisions on matters of substance, including elections, are
I~ 'n by a two-thirds majority of those present and voting, while
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or a State

For the Court to exercise its jurisdiction with respect to a crime
under the Statute, the procedure for investigation and prosecution may
be initiated as follows;

party or on its territory, or if a State which is not a party
uecepts or not the Court's jurisdiction. The competence of the Court
derives in such a case from that of the Security Council, as a principal
organ of the United Nations entrusted with the responsibility
for
maintaining international peace and security.
The Prosecutor may also initiate himself investigations On crimes
within the jurisdiction of the Court, on the basis of information at his
disposal.

• when a State party is referring to the Prosecutor a situation in
which one or mare of such crimes appear to have been
committed; - when the Security Council acting under Chapter
VII of the Charter of the United Nations is referring to the
Prosecutor such a situation; or
• when the Prosecutor has initiated an investigation proprio motu.
The Court may also exercise jurisdiction if a State which is not a
party to the Statute accepts, by a declaration lodged with the Registrar,
the exercise of the Court's jurisdiction with respect to the situation 1 in
question. The way the text is drafted (article 12.2, with referrence to
article j 3 a and c), it could be understood that the State which is not a
party cannot initiate itself a procedure, but will be reacting to a referral
by a State party or to the initiation of the investigation by the
Prosecutor proprio motu; one cannot
exclude, nevertheless, an
initiative by a State which is not a party, in the exercise of its sovereign
rights, to submit to the Prosecutor a situation in which a crime appears
to have been committed, while lodging tfie declaration requested and
accepting the jurisdiction of the Court.

A situation has to be understood as the overall factual context in
which a crime under the jurisdiction of the Court may have been
oommitted. It cannot be limitted to a person or a party inVolved in a
conflict and cannot isolate a specific occurrence from all the
circumstances
related to. When the Prosecutor
initiates
an
Investigation proprio motu or a situation is referred to him or to her by
1\ State and if the Prosecutor
determines that there would be a
reasonable basis to commence an investigation, the Prosecutor shall
notify all States parties and those States which, taking into account the
information available, would normally exercise jurisdiction
over
the crimes concerned. Within one month of receipt of that notification,
1\ State may inform the Court that it is investigating or has in vestigated
with respect to criminal acts to which relate the information provided
in the notification. At the request of that State, the Prosecutor shall
defer to the State the investigation, unless the Pre- Trial Chamber, on
the application
of the Prosecutor,
decides to authorise
the
investigation. Such a decision may be appealed to the Appeals
hamber.

When a State party refers to the Prose cutor a situation of that kind,
requesting the Prosecutor to investigate iQ order to determine whether
one or more specific persons should be c harged with the commission
of such crimes, the referral shall speCify as far as possible the
circumstances and contain the supportirJg documentation which is
available to that State.

In all cases, of referral of a situation to the Prosecutor by the
Security Council, by a State party, by another State, or of an initiative
of investigation proprio motu, the Prosecutor shall examine
the
information received; he or she may seek additional infonnation from
States, UN bodies,
intergovernmental
or non-governmental
organizations, or other reliable sources deemed appropriate, and may
lake written or oral testimony at the seat of the Court.

decisions on procedure issues are taken by a simple majority of those
present and voting.

Initiation of the Court's jurisdiction

In order to refer to the Prosecutor oa situation according to the
Statute, the Security Council has to act pursuant to Chapter VII of
the Charter, that is in cases of a threan or violation of peace and
security. It is expected that the Security C ouncil adopts a resolution or
a decision to that effect. In such a case •. the Court may exercise its
jurisdiction irrespective whether the crime was committed by a national
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Therefore, a referral by the Security Council has the same status
as that by a State party; it does not create an obligation to the
Prosecutor to proceed with the investigation,
irrespective
of
rhe evidence. The only difference, and that is important as a step
towards universal jurisdiction, is that a referral by the Security Council
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is not limitted to States parties and may concern any State Hlld 1111
situation.
If the Prosecutor considers that there are reasonable gr lIlIt! I
proceed with an investigation, he or she submits to the Pre 'III I
Chamber a request for authorizing the investigation, together with HII
supporting evidence.
The Pre-Trial Chamber may consider, after examining the I' <illl I
and the supporting material, that the case appears to fall within lit
jurisdiction of the Court and that there is a reasonable basis to proe« ,I
with an investigation; the Chamber will then authorize the commenc 1111111
of the investigation, without prejudice to future decisions on III
admissibility of the case or on substance.
The Pre-Trial Chamber may also refuse to authoris
lit
investigation.
The Prosecutor himself may conclude that Iltl
information recei ved does not offer reasonable grounds for III
investigation. In both cases, the Prosecutor is not precluded fl'(1I11
considering further information on the same situation and presentinn II
subsequent request, based on new facts or evidence.
An investigation or a prosecution may not begin or may lli
suspended for a period of 12 months when the Security COUll' I
requests the Court to do so, in a resolution adopted under Chapter VII
of the Charter of the United Nations, that is in cases of threat (II
violation of international peace and security; the request may I
renewed by the Council under the same conditions. That mu
be justified by the responsibilities of the Council under the Charter; III('
Council may be itself examining whether there is a situation of thr al
or violation of peace and security, and thus considers it necessary 1(1
avoid proceedings before the Court which might undermine its OWII
decision on the situation.

Judgement

and Sentencing by the Court

According to the Rome Statute, when the Prosecutor conducted
the thorough investigation and submitted its determination to the
Court, the Pre-Trial Chamber holds a hearing and determines whether
there is sufficient evidence to establish substantial grounds to believe
that the person committed the crimes charged with. If the charges are
confirmed, the Presidency shall constitute a Trial Chamber, which is
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1', Ir the subsequent proceedings, while being able to
[unction of the Pre-Trial- Chamber.
II lit lakes place in the presence of the accused and, except
lul -ir umstances, in public. The trial proceedings have .to
1111 procedural guarantees for a fair and expeditions trial, WIth
1 I f r the rights of the accused and due regard for the
II of victims and witnesses, as described above 2.
Tl'iL\1 Chamber adopts a decision on the basis of its evaluation
II lice submitted and discussed before it at the trial and of the
I'll ieedings, without exceeding the facts and circumstances
d In the charge.
deliberations of the Chamber shall remain secret, but the
II shall be in writing, containing a full and reasoned .s~atement
IIl1dings on the evidence and conclusions. The declslOn. or a
111111
thereof shall be delivered in open court. When ther~ IS ?O
uulry of the judges, the views of the majority and the minority
1111

III" r fleeted.
III 'use of a conviction, the Trial Chamber shall consid.er the
lupdate sentence to be imposed, taking into a.ccount the evidence
ntcd and the submissions made dunng the trial. Except when the
II d makes an admission of guilt, the Chamber shall hold a further
Illig on any additional evidence or submission relevant to the
I nee. The sentence shall be pronounced in public and, whenever
ible, in the presence of the accused.
The Court may impose, on persons convicted of a crime und~rys
Iisdiction, the following penalties: impnsonment for a specified
unbcr of years, which may not exceed a maximum of 30 y~ars; or a
1111 f life imprisonment, when justified by the extre~e gravity of the
hue and the individual circumstances of the convicted per~on. In
klition to imprisonment, the Court may .order fine~ a~d a forfeiture of
Illlceeds, property and assets d~rived dlrectly.or m?lrectly. from the
Ihne, without prejudice to the nghts of bona fide thud parties.
The Court may also order directly against a convicted per~on
IIppropriate reparations to victims, including restitution, compensatIOn
md rehabilitation.
Two positions, completely opposed, were expressed in connection
10 these provisions of the Statute: some States were not pr~pared to
nccept the sentencing to life imprisonment, even to a maximum of
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30 years, because their criminal legislation provides for a maximum of
25 years imprisonment; others maintained that capital punishment, as
provided for in their criminal legislation, should be maintained.
The compromise adopted was accompanied by a statement of th
President of the Rome Conference, according to which "The debate at
this Conference on the issue of which penalties should be applied b
the Court has shown that there is no international consensus on the
inclusion or non-inclusin of the death penalty. However, 11/
accordance with the principle of complementarity between the Court
and national jurisdictions, national justice systems have the primar I
responsibility for investigating, prosecuting and punishing individuals
in accordance with their national laws, for crimes falling under the
jurisdiction of the International Criminal Court. In this regard,
the Court would clearly not be able to affect national policies in this
field. It should be noted that not including the death penalty in the
Statute would not in any way have a legal bearing on national
legislation and practices with regard to the death penalty. Nor shall it
be considered as influencing the development of customary
international law or in any other way the legality of penalties imposed
by national systems for serious crimes" 3.

II

This means that, for the same crime under the jurisdiction of th
Court, a person may be sentenced to death by a national court,
according to its criminal legislation, but not by the ICC, according t
the Rome Statute.
The Rome Statute expressly states that its provisions on this
subject do not affect the application by States of penalties prescribed
by their national law, nor the laws which do not provide for penalties
prescribed by the Statute. This non-prejudice clause refers to all
penalties and to the criminal legislation as a whole, not only to death
penalty.
Decisions of the Court may be appealed by the Prosecutor and by
the convicted person, on grounds of procedural errors, errors of fact or
errors of law, or on any other ground that affects the fairness or
reliability of the proceedings or decision. A sentence may be appealed
on the ground of disproportion between the crime and the sentence.
For the purposes of the appeal, the Appeals Chamber shall have
all the powers of the Trial Chamber. It may reverse or amend the

I rlsion or sentence or order a new trial before a different Trial
'luunber.
The convicted person, or, after death, spouses, children, parents or
IIH\person alive who has been given express written instructions from
lit accused to bring such a claim, or the Prosecutor on that person's
II hulf, may apply to the Appeals Chamber to revise the final
JlIllJ,cment or sentence, on grounds of new evidence discovered, or
\I ' vering that decisive evidence upon which the conviction depends
I false, forged or falsified, or that one or more judges who
urtlcipated in conviction or confirmation of charges has committed an
'I of serious misconduct or serious breach of duty.
The Appeals Chamber may reject the application, if considered to
unfounded, reconvene the original Trial Chamber, constitute a new
rlul Chamber or retain jurisdiction over the matter, with a' view to
I I mnining whether the judgement should be revised.
Sentences of imprisonment shall be served in States designated by
II!. Court from a list of States which have indicated to the Court their
willingness to accept sentenced persons. A State may attach conditions
III its acceptance as agreed by the Court and may not accept a
II signation in a particular case. Such conditions are negotiated with
III Court, which may at any time decide to transfer a sentenced person
10 another State.
The Court shall supervise the enforcement of sentences. The
'ourt alone can reduce a sentence, according to the rules and
procedure established by the Statute (article 110).

Cooperation with States parties
1. The world remains plagued by all too frequent occurrences of
" »ious crimes that are of concern to the international community as a
whole.
Since the Second World War, States have adopted a number of
multilateral conventions in an effort to respond to these particularly
s srious crimes.
These conventions rely at least in part on national jurisdiction for
the prosecution and punishment
of offenders (the Genocide
Convention, article VI; the Geneva Conventions of 1949; the
International Convention on the Suppression and Punishment of

the Crime of Apartheid,
article V; the Convention on the Safety oj
United Nations and Associated Personnel, article 14.
The possibility of the prosecution and punishment of offenders I
an international
criminal court was mentioned only in the Genoci 1('
Convention
(art. VI) and the Apartheid
Convention
(art.
Nevertheless,
the two conventions
are providing for the concurr III
jurisdiction
of the national courts. In its Draft for an international
criminal court of 1994, the International Law Commission also opt d
for an international
cour: with concurrent jurisdiction,
that would
complement,
and not replace, the jurisdiction of national courts. Till'
statute of the ICTY and the statute of the ICTR provide for
the concurrent jurisdiction of the international tribunals and national courts.
It is true that the two tribunals prevail over the national jurisdictions, wh II
they decide to prosecute.
But the international
community
has
recognized
the continuing
importance
of the role to be played by
national courts in the implementation
of international
criminal law.
while at the same time seeking to create an international
criminal
court. It was recognized
that it would be impossible
for all
international
court to prosecute and punish all individuals who arc
responsible
for crimes under international
law, because
of th
frequency of such crimes and because they are often committed as pari
of a general plan or policy and involve the participation of a substantial
number of individuals.

V"

For that, it was considered
that the most effective
solution
required a combined approach to jurisdiction
based on the broade I
jurisdiction
of the national courts together with the complementary
jurisdiction
of an international
criminal court for the most serious
crimes.
2. The
jurisdiction
jurisdiction.

International
Criminal
Court is not a supranational
, but a complementary
one to national
criminal

The preamble
of the Statute refers to the crimes under the
jurisdiction of the Court as "the most serious crimes of concern to the
international community as a whole"; the preamble continues
providing that "it is the duty of every state to exercise its criminal

jurisdiction over those resoonsible for international crimes ",
Specific instruments,
such as the Convention
Genocide Convention and the Geneva Conventions
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against Torture, the
include this duty in

xplicite

way; it is the same

for piracy

according

to the 1982

III V .ntion on the Law of the Sea.

There is complementarity
not only from the point of view of the
huisxibility of a case which is being investigated or prosecuted by a
1111' which has jurisdiction
over it, but also from many other points of

w.
First

of all, the jurisdiction
of the Court is not a foreign
as that of another sovereign State, because it is accepted
'Itttes parties as an extension of their national criminal jurisdiction,

I diction,

blished by a treaty.
The States parties accept a general obligation to fully cooperate
III the Court in its investigation and prosecution of crimes within its
lsdiction (article 86 of the Statute).
Requests for cooperation are usually sent to States by diplomatic
hnnnels or other channel which is designated by the State party upon
1llll'ication. The requested State is bound to keep confidential a request
III • operation and any documents supporting the request.
The Court may seek the cooperation of any State not party to the
tutute, on the basis of an ad-hoc arrangement,or
an agreement, or any
thcr appropriate basis.
When a State party fails to cooperate with the Court, contrary to
h provisions of the Statute, or a State not party does not fulfil
unmitments taken through an ad-hoc arrangement
or an agreement,
h Court may refer the matter to the Assembly of States parties or,
where the Security Council referred the matter to the Court, to the
, .urity Council.
As cooperation
with the Court involves the participation
of a
number of national
institutions
and activities
to be fulfilled
in
nrcordance
with definite rules, States parties commit themselves
through the Statute to ensure that there are procedures available under
III .ir national law for all the forms of cooperation.
This may involve
lcgislarion, but also institutions and procedures which should function
II 'cording to the provisions of the Statute.
The most important feature of cooperation
with the Court is
surrendering of persons. The Court may transmit a request for the
urrest and surrender of a person, together with the material supporting
lhc request, to any State party on the territory of which that person may
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be found. States parties shall comply with the request. An individual i
surrendered
to the Court, not "extradited".
This has mall
consequences; the first is that States parties cannot oppose to th II
request their domestic laws that prohibit extradition of nationals; orh 'I
requirements of the national law for extradition, like for instance IIH'
double incrimination,
also cannot be invoked; the long and
complicated procedure of extradition is avoided, the State party bein
satisfied if there has been a ruling on admissibility of the case.
A State party shall also authorise transportation through ils
territory of a person surrendered by another State to the Court.
In the case of competing requests, for surrender from the Court
and for extradition from a State, the Court's request will have priority
if the COUlt has made a determination that the case in respect of whi Ii
surrender is sought is admissible and that determination takes into
account the investigation
conducted by the State requesting
extradition.
The Court may also request a provisional arrest of the person
sought, pending presentation of the request for surrender.
States parties shall also comply with other requests of cooperation
and assistance in relation to investigations or prosecution, such as th
identification and whereabouts of persons or the location of items,
the taking of evidence, the questioning of any person bein
investigated or prosecuted, the service of documents, facilitating th
voluntary appearance of persons as witnesses or experts befor
the Court, the execution of searches and seizures, the provision of
records and documents, the protection of victims and witnesses, the
identification, tracing and freezing or seizure of proceeds, property and
assets and instrumentalities. A State party may deny a request for
assistance, in whole or in part, only if it concerns the production of any
documents or disclosure of evidence which relates to its national
security. In such a situation ,it has to consult with the Court; partial
solutions may be found but the final decision on disclosing such
information is left to the State.
The Court may also request the temporary transfer of a person in
custody for purposes of identification or for obtaining testimony or
other assistance; the request may be granted if the person freely agrees
and if the State agrees, subject to such conditions agreed by the Court
and the State.
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The basic rule contained in the Statute is that com~liance wi~h
III"'Srequests of cooperation should be in accordance with domestic
I 1\ idural law.
In turn the Court may, upon request, cooperate and provide
istance to a State party conducting an investigation ?r.a trial in
(l ct of acts which constitute a cri~e within the jurisdiction of the
urt or a serious crime under the national law of that State.
If a State party receives a request for assistance in relation to
hlch it identifies problems which may impede or prevent the
cution of the request, that State shall consult with the Court without
lny in order to resolve the matter, for instance in the case of a request
r surrender, the fact that despite best efforts the person sought c~nnot
located or that the person identified is not the person named m the
arrant , or in the case when the execution of ~he .request would
quire the State to breach a pre- existent treaty obligation undertaken
with respect to another State.
According to the Statute, the Court may also cooperate with
I spect to waiver of immunity and consent to surrender.. For that, ~he
'ourt may not proceed with a request for surrender or assistance .whl~h
would compel the requested State to act inconsistently With ItS
bligations under international law with respect .to the State .or
Iiplomatic immunity of a person or property of a third State, or WIth
lis obligations under international agreements not to surrender a person
of a third State to the Court without the consent of that State, unless. the
'ourt can first obtain the cooperation of that third S.tate for t~e.wmver
of immunity, or in the second case, its cooperation by giving the
, nsent for the surrender.
A State party may also deny assistance b~se~ on .the existence of
1\ fundamental legal principle of general application m the r~quested
State, and may postpone granting such assistance.' when It. would
interfere with an ongoing investigation or prosecution of a different
ase or until the Court is considering the admissibility of the case or an
admissibility challenge.
In special circumstances, when the State party requested is a ~tate
on the territory of which the crime is alleged t~ h.a~e.been committed
and there has been a determination of admissibility, .and ,,:hen a
request can be executed without compulsory measures, including t~e
interview of, or taking evidence from a person on a voluntary baSIS
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without the presence of the authority of that State party, the Prosecutor
may execute such a request directly on the territory of the Stare
following possible consultation with it. In other cases, the Prosecutor'
may execute such requests only following consultation with the Stall'
party and subject to any reasonable conditions or concern raised by it,
States ma~ al~o cooperate with the Court by accepting persons
senten.ced to. Im~r~sonment to serve on their territory, if they arc
declar.mg their willingness for that and are designated by the Court ill
a particular c~se. The. sentence of imprisonment remains binding on
the States parties and It IS only the Court which shall have the rizht 10
decide on any application for appeal and revision or to reduce th
sentence. The conditions of imprisonment shall be governed by the law
of the State, but consistent with widely accepted international
standards governing treatment of prisoners and shall be subject to th
supervision of the Court.
~tates parties shall also assist the Court by giving effect to fines or
forfeiture ordered by the Court, or by recovering the value of the
proc~eds, property or assets ordered by the Court, without prejudice to
the nghts of bona fide third parties, and transfer them to the Court.
Thus, ensuring States parties cooperation is crucial, with regard
to the enforcement provisions of the Statute which can be implemented
only by States on their territories.
. The principle of complementarity implies for the States parties the
pnma~y res~onsibilit.y for bringing to justice those responsible for
genocide, cnmes against humanity and war crimes.
. Tha~ mea~s that they have to adopt the criminal legislation, as a
basis to Investigate and prosecute persons guilty of such crimes, and
create the institutions necessary for that, in accordance to the Statute.
The Statute presupposes that national jurisdictions do exist, are
competent and are investigating and prosecuting such crimes, and give
them precedence, except when they are unable or unwilling to
prosecute. That will certainly stimulate States parties to avoid such a
determination by the Court.
The Statute adapts itself to the reality of sovereizn States and of
the existing international system; it takes into account' situations when
a State is not able to cooperate, because of substantial internal
difficulties (article 17.3) or international obligations towards other
States.
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The Court represents a new fonn of international cooperation in
the field of the criminal jurisdiction, which is fully preserving the
[udicial sovereignty of States, offering a complementary way to
Ilghting against impunity for the most serious crimes. 4

Relationship between the Court and the United Nations
The Statute of the Court was elaborated, in a first version, by the
nternational Law Commission, then was completed by a Preparatory
ommittee of the General Assembly of the United Nations and
inalized by the Rome Conference, convened by the General
Assembly.
The Court will be an independent judicial body, but the purposes
for which it was created are closely connected to those of the United
Nations.
The Preamble of the Rome Statute expresses the determination of
Ihe States parties
"to establish an independent
permanent
International Criminal Court in relationship with the United Nations
System".
The exercise of jurisdiction over persons for the most serious
crimes of international concern- aggression, genocide, crimes against
humanity, crimes of war - is but another facet, which was obviously
missing until now, of the activity of the United Nations.
The relationship will be similar to that of other treaty created
bodies, whose purposes are also related to those of the United Nations
and therefore the United Nations consider them fit to operate as part of
the system. That includes some human rights treaty bodies: the Human
Rights Committee, the Committee for the Elimination o~ Racial
Discrimination, the Committee against Torture, the Committee for
the Elimination of Discrimination against Women, the Committee for the
Rights of the Child, but also intergovernmental or?anizations ~ike
the Organization for the Prohibition and the Destruction of Chemical
Weapons.
The relationship with the United Nations will be established
through an agreement to be approved by the Assembly of ~he States
parties and thereafter signed by the President of the Court on Its behalf.
As the Rome Statute was born within the United Nations and the
Secretary general is the depositary, the Secretary general maintains
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several competences, like convening a Review Conference seven
II
after the entry into force of the Statute to consider amendments to I
and at any time thereafter, upon approval by a majority of '1111
parties. He is circulating amendments submitted by States parti S llid
fulfils functions of depositary in connection with them.
Moreover, the UN Secretariat continued to service meetings of 1111
Assembly of States parties during the initial period and fundinj ul
the Preparatory Committee was covered by the United Nations.
A special, substantial relationship is foreseen between the ( \111
and the Security Council, as a consequence of the fact that, under Iltl
Chapter VII of the Charter of the United Nations, the Security COUlIl'I
has the main responsibility for the preservation and the restoration 01
peace and for taking measures in case of threat to peace, breach
of peace or aggression.
Having in mind that the crimes under the jurisdiction of the COlliI
are also,on different degrees, related to peace and security in the world,
the Statute provided for the possibility of the Security Council to r f'l
to the Court, acting under Chapter VII of the Charter, a situation ill
which one or more of such crimes appear to have been committed. TIll'
Council my refer such a case, irrespective if the State concerned ( II
the territory of which the crime was committed, against whom
the crime was committed or whose national is accused) is a party to th
Statute.
At the same time, in recognition of the Council's powers und I'
Chapter VII of the UN Charter, the Statute recognizes that the Security
Council may ask for a suspension of proceedings for 12 months, if th
Council adopts a resolution to that effect, under the Chapter VII.
The request to the Court can be renewed by the Council, under th
same conditions.
. That is a consequence of the powers of the Security Council,
which, under the Charter, can take measures that are bindinz upon all
United Nations member States.
I:>
As the text refers to "an investigation or prosecution", which
cannot commence or be proceeded with if the Council so requests, it
should be understood as meaning a specific case or situation, and not
an abstract or general one; moreover, it is and should remain
temporary.

1111 S .curity Council may thus have an important ~ole to su~port
II -lcncy and the activity of the Court. The Council can. ob~lge a
which is not a party to the Statute, and even a State which IS not
1"lwl' f the United Nations, to accept the jurisdiction of the Court.
III obi ige a State to renounce to its nat~onal jurisdiction o? a cas~,
,jilin
it to the Court. It can confirm to States parties their
lit ion to cooperate with the Court, when they fail to do it.
'1'I!. Council may also suspend any investigation by the Court.

X
XX
hus a number of provisions of the Statute are placing the Court
sed ~onnection with States parties and within the existing system
dies acting for peace and security in the world.
The results and the efficiency of the Court will depend on the will
the tates to cooperate with it both individually and as ~embers. of
United Nations, as decisive elements of the proce~dtngs. ' like
II -cting evidence and surrendering persons to be tnve~tIgat~d,
nliliot be achieved without their assistance, and the cooperatlo.n WIth
h United Nations bodies remains necessary from many pomts of

t

w.
The Court has to become an integral, organic part of th.e existing
IlIl1eWorkof international relations. It should not be an m~tItutlOn
I.'conected from the realities, a forum contesting State.s practices and
ltnout the possibility to promoting a reel progress I? the struggle
jl,uinstimpunity for the most serious cr~mes. For that, It should have
II! support of the international commumty of States.

Notes
I. The Statute refers to the "crime" in question;"s0me. sch~la~~ believe th.at th.is is an
C1Torand the Statute should have referred to. the situatIOn ': Ch. BasslOulll, study
't d
17-18' this may be right from the point of view of cnnunallaw, because at
CI e ,p.
,
.
that initial stage the crime is not yet established.
2. Supra, part II, chap.I, p.62- 65.
3. Text cited by M.Arsanjani, art.cit.,p.39-40.
,
.
"
."
.
4. Philippe Weckel, La Cour Penale lnte,rnatio~ale-. presentatIOn generale, in Le droit
international, Bilan et perspectives, red.Bedjaoui, 1991, p.986.
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Conclusions
I. The norms prohibiting most of the crimes under the jurisdiction
of the Court are not new; they can be found in major human rights
instruments, such as the International Covenant on Civil and Political
Rights of 1966, the European Convention on Fundamental Rights and
Freedoms of 1950, the American Convention on Human Rights of
1969, the African Convention on Human Rights and Rights of Peoples
of 1981. Authoritative interpretation by human rights treaty bodies,
created by those treaties, underlined the obligations of States parties to
prosecute and punish violations of these rights and offer reparation
to victims 1.
The Tribunals of Niirnberg and Tokyo, the ICTY and the ICTR
emphasized that many of the provisions of the Hague and Geneva
-Conventions were already binding, as an expression of international law 2.
The Statute is thus dealing with international crimes, considering
them the most serious crimes of concern to the international humanity
as a whole. They are universally recognized as such, as violations of
norms generally accepted as belonging to jus cogens. It is setting out
clear definitions of crimes and principals of criminal law; it reflects
universally recognized principles of international law and criminal
procedure; the Court is integrated in the UN architecture for the
maintenance of peace and security. On the other side, the Statute is
trying to create convergence between the Court and national
jurisdictions systems and to bring them to work together.

i,1

II
I

II

The Statute contains doubtless elements of codification and
progressive development of international law , like for instance in the
definition of Climes against humanity , as compared with previous
projects on this issue by the International Law Commission.
2. If in 1945 the principles of Niirnberg proclamed that individual
political and military leaders, including heads of State, were no more
immune from prosecution for their conduct in time of war, the Rome
Statute extended the principle of individual responsibility to a
comprehensive sphere of international crimes, committed in time of
war and in time of peace.
Events in different parts of the world show that impunity became
a source of developing the armed conflicts, of their repetition and
increasing scale, un obstacle to re-establishing peace. That is why, by
144
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Ih' elimination of impunity it is not only the:objective of justic-e ~hich
I pursued, but also promoting the ideals of peace and security III the
world.
To respond to this situation, more recently the Inteflnlltional
Criminal Tribunal for Yugoslavia and the International Criminal
Tribunal for Rwanda were created. At the same time, several aspects
of' their creation and operation pointed clearly to the need to establish
II permanent, standing international court.
The existence of a standing court, ready and able to prosecute
rimes committed during armed conflict, or in appropiate Qases in
ltuations short of armed conflict, would serve as a p()Vlerful
lisincentive against grave breaches of international humanitarian law.
This could accordingly act as an effective means of promoting respect
for humanitarian law.
The ad-hoc tribunals were created to respond after the occurrence
of' events in those specific regions. It was argued that political factors
have acted on the decision to establish them.
Ad hoc bodies with limited subject matter, temporal and te'-fHarial
[urisdiction, do not have the opportunity to establish an ex:tensive
jurisprudence in relation to multiple conflicts over an extended period
III' time. A permanent
court could foster the development of
xmsistency in matters such as general principles of criminal law,
procedure and punishment. The main criticism is that sa~1e
P npetrators in the former Yugoslavia and in Rwanda will be tn~d
h .Iore international tribunals, while equally deserving individtJals in
other conflicts will not.
According to the Rome Statute, the competence of the Court is
ulso limited: ratione temporis - only to situations occuring after the
.'tatute entered in force; ratione personae, as we have seen; rtltione
materiae to the 4 categories of crimes, one of which is not defined and
may become a subject of its jurisdiction only if it is defined at a review
runference to be convened after seven years and if such an ame110ment
Is ratified by 7/8 of States parties. Torture, international drug
trafficking and terrorism are not within its competence.
But the Rome Statute tends to respord to the need to achieve
I'ff ctive justice and to correct the weaknesses noted in the activity of
the ad-hoc tribunals. Some uncertainties and lacunae ha-ve been
eliminated; a preoccupation for previsibility of the procedure (lf1d for
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from the States creating it, having the competence to prosecute and
punish individuals for offences internationally defined.
V.V.Pella distinguished between Interstate Criminal Law, aiming
at protecting' international peace, and International Criminal Law,
establishing the applicable criminal law, its legal consequences and
rules of cooperation among States for achieving punishment for
offences according to their laws 3.
The Statute of the ICC is neither one, nor the other; it is not
directly considering aggression or other violations of international law
by States, but by individuals, even if they are exercising political or
military leadership; the Rome Statute is largely defining itself the
applicable law; although the crimes under the jurisdiction of the ICC
are directed against human groups and persons, they are also the most
serious crimes putting very often in danger international peace and
security.
The evolution of international law in this field runs parallel with
preocupations in other disciplines(military studies, political science,
international relations, ethics) for theoretical and practical justification
of the obI igation to punish the most serious violations of human rights,
both in time of war and peace. A school of thought is taking shape
promoting justice and a rejection of impunity.
Justice Robert H.Jackson, in defending prosecution at Niirnberg,
said that "personal punishment to be suffered only in the event the war
is lost, is probably not to be a sufficient deterrent to prevent a war
where the war- makers feel the chance of defeat to be negligible" 4.
It is true that both after the First World War and after the Second
World War only leaders and military from the defeated powers were
prosecuted and punished by the tribunals of Leipzig, Niirnberg and
Tokyo.
The ICTY, ICTR and mainly the lee made a tremendous progress
in this respect, extending jurisdiction to peacetime and to all persons
from the respective States.
The recent developments show a trend , still slow may be, but
growing, against impunity for perpetrators of the worst atrocities.
There are more cases where national jurisdiction
commence
investigations or prosecute foreigners for international crimes
committed abroad. The Pinochet case is an illustration, where a
Spanish magistrate took the initiative to investigate and prosecute the

the protection of the rights and interests of all persons involved is a
constant feature of the Statute. This is accompanied by the codification
of the substantial applicable law, concerning the three categories of
crimes under the jurisdiction of the Court. The Trial Chamber is also
guaranteeing that the decisions to prosecute and indict will be well
weighted and sound.
The authority of the Court is not vested in the hands of one person,
which prevents its use for purposes others than the administration of
justice.
The remedies against any decision are better emphasized, at all
stages of the prosecution.
The Rome Statute marks also a decisive progress in improving the
condition of the victims; they have the possibility to intervene during
the instruction and the proceedings. The Court is competent to decide
upon the civil consequences of the criminal sanction applied.
The Rome Statute is a balanced text which is opening the prospect
of a positive and substantial evolution of this new jurisdiction.
The confrontation between moralists and realists, which was
always at the origins of the development of humanitarian law, led to
th is res u1t.
3. The establishment of this universal Court which will judge not
States, but individuals, is an expression of the concept of a public
international order, which is the result of the multilateral inter-state
cooperation,
introducing an element of jurisdiction
which is
complementing national jurisdiction and can replace them when they
are not able or not willing to act according to international standards
for prosecuting crimes under the jurisdiction of the Court.
As we have seen, initially States organized, as a rule bilaterally,
their cooperation for prosecuting and punishing perpetrators, having as
an important chapter the extradition.
In a second stage, a substantial international criminal law
developed by the conclusion of international conventions qualifying
individual conduct of persons as offences which States parties
undertook to incriminate and to punish.
The third stage, we are reaching now, is the creation of an
International Criminal Court, a permanent institution independent

147

146

I

I

'I

ulurunrm

fanner Chilean head of State, setting in motion a worldwide debate
the limits of the immunities of current and former heads of State.

Oil

The House of Lords, the Highest British Court ruled twice (ill
1998 and 1999) that former Chilean leader Augusto Pinochet was not
immune from prosecution. Such decisions, adopted after the Rom \
Conference, conforted the provisions of the Statute.
Other national initiatives include the arrest in 2000 in Senegal I
the Tchadian former head of State Hissene Habre and the arrest and
prosecution of fanner Rwandan leaders in Belgium.
A prospective judicial institution is by far more effective than
retrospective criminal tribunals for particular cases, after the
occurrence of the facts.
4. The adoption of the Rome Statute with the support of 120
States, the entry into force on I July 2002 and the growing number of'
States parties prove that there is a broad basis of support for such an
institution.
It is to be expected that more and more States will become parties
to the Rome Statute; thus "the territory over which the Court may
exercise its jurisdiction ", complementary as it is, will expend.
It is also to be expected that the United States of America will
gradually become more Court -friendly, will understand its usefulnes .
and will join the States parties. The important role played by the
United States in establishing the two ad-hoc tribunals for the former
Yugoslavia and for Rwanda shows that the United States share the
same values as the parties to the Rome Statute.
As it was said, the United States had and will have a compeling
interest in the establishment of a permanent international court.
A permanent court would be more cost effective and ensure
uniformity in the evolution of the case law; it would also serve as a
more effective deterrent than the uncertain prospect of costly new
ad-hoc tribunals.
Many of the provisions of the Statute are a result of compromises
requested and promoted by the delegation of the United States (the
definition of war crimes, respect for national judicial procedures in
complying with Court's orders of assistance, the definition of crimes
against humanity without connection to a war, and others 5.

The most difficult problem seems to be to achieve the insertion of
in a judicial environment which is not necessarily ready
hI II .cept it, in spite of the ratification of the Statute by an important
1I11111ber
of medium size and small States and of the active SllPpart of
Ih II n-governmental organizations.

Ih

II W Court

The Statute has already started making a difference,
by a
nificant nonnative contribution' to the development of internal
islations and bringing them in conformity
with norms
of
I rnational law on crimes under the jurisdiction of the Court. It is
I o expected to highly contribute to cristallizing criminal international
w as a more coherent chapter of international law.
5. Of course, the Rome Statute is a treaty; its implementation will
pend upon the political will of States parties; therefore the problems
I' will face are political, rather than legal; for the legal lacunae Or
[oupholes, amendments are possible and the Statute opens a procedure
If is true very elaborate, for modifying it.
'
When analyzing the Rome Statute, one may find Lacunae (some of
well admitted, like the definition of the crime of aggression) and
(IV rlappings; the Statute is a text of compromise, and certainly not a
I rfect document.

tll
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Other problems may also be solved by interpretation and practice
lI11dof course, by customary norms of international law.
'
Creating a permanent institution for investigating and prosecuting
'rimes of aggression, genocide, crimes against humanity and crimes of
war is an important step towards achieving both justice and peaCe
International prosecution of such crimes, as complementary to nationai
jurisdictions, can contribute to maintaining peace and security in the
world.
On the other side, a judicial system which is politically
independent and impartial, fair to the accused and the victims
ffective and transparent, should have a deterring efect on potential
violators.
By its very establishment, the ratification of the Statute and the
measures States parties have to take for implementing its provisions
the Court is contributing to raising the preparedness and the will of
national jurisdictions to investigate and prosecute such crimes, which
i already a deterrent and a contribution to peace.
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has thus the potential of promoting the internalization of its nornlS, as
a consequence of their adoption in the international sphere.
If, as Anthony Giddens 6 says, the contemporary world is
characterized by a "globalisation of risks", the Court may prove to be
a partial answer to those risks.
It is not only the efficiency of the Court which will be tested, but
also the determination of the States parties to act for fulfilling the
objective of the Statute.
The Rome Statute shows the recognition of a set of common
values all States agree to see protected by prosecuting and punishing
pepetrators, either by their own courts or by the International Criminal
Court.
It is the expression of the multiplication
of international
organizations, of a progressive substitution of the classical law of
coexistence by an international law of cooperation, the emergence of
the concept of the international community, the recognition of normes
of jus cogens and of obligations erga omnes.
Perhaps even more significant is the fact that the two ad-hoc
tribunals and the adoption and ratification of the Rome Statute may
reflect a dramatic development in the conceptions of the international
community regarding the punishment of grave international cr~mes.
There may be the emergence of a consensus in internatlo~al
community to accept the responsibility to prosecute and punish
persons who commit such crimes, be it through international or
domestic tribunals.
The debates about whether such a court is a "good idea" are no
longer relevant. The issues now on the table are how to make the court
nil effective instrument that will contribute to the maintenance
and
improvement of peace, more justice, more security and less suffering
in the world.
States have thus created a new instrument to complement their
action against the most serious crimes. It will largely depend on them
how it will be used and with what results.

There is no doubt that the adoption of the Statute and its
ratification by a large number of States in all parts of the world, and a
proper functioning of the Court will strongly contribute to raising the
level of respect for human rights and fundamental freedoms in
the world. Even if the Court is not a human rights institution, its work
will lead to increased protection of human rights, at least against the
most serious violations.
The International Criminal Court may also eliminate the need for
establishing more ad- hoc tribunals.
5. International criminal law is just one element in the life of the
society; addressed in isolation, it will not eliminate abuses. A broader
approach to the prosecution of perpetrators of atrocities committed in
civil wars or in non- international armed conflicts is necessary,
including both the role of the national courts and of the International
Criminal Court.
Moreover, the evolution of individual criminal responsibility must
not erode the vital concepts of State responsibility for the violation of
international norms.
Maybe, the greater hope in the establishment of the ICC resides in
its potential to deter war crimes and crimes against humanity; it is also
trying to reach a balance between punishment of those who commit
crimes and justice for the victims of such crimes. It is a step forward
towards reconciling the apparent traditional dilemma between the
needs of peace and those of justice, in the aftermath of conflicts
characterized by violations of the laws of war and by crimes against
humanity.
These developments reflect the emergence of accountability and
justice as internationally recognized values or policies that are
necessary for the maintenance and the restoration of peace.
If we consider international humanitarian law and international
criminal justice as specialized chapters of international law , the Statute
is trying to ensure integrating them into a subsystem and to ensure its
coherence with other chapters of international law, like human rights
and fundamental freedoms, law of treaties, principles of international
law and others.
The implementation of the Statute and the activity of the Court
should also lead to more coherence between international law and
internal law, in the field of criminal law and criminal proceedings. It

Notes
I. Human Rights Committee, Consid~ration of Reports Submitted by States parties
under Article 40 of the Covenant, UN Doc.CCPRlCI79/Add.46(l995)
and CCPR
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